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FOREWORD

A
ll eyes were on Southern Cross in June as the struggling care homes’ operator 
teetered on the brink of collapse. The rescue plan agreed by its landlords and 
creditors gives the company a bit of breathing space, but the four months that 

Southern Cross has to find a solution to it its financial difficulties seems likely to only delay 
the inevitable. The process is still expected to result in hundreds of its care homes being run by 
other operators and spells the end of the road for Southern Cross in its current form. 

The experience of Southern Cross raises further questions as to the provision of care in 
the UK and has intensified the call for answers. Should private companies be responsible for 
looking after the elderly? How can care homes be protected from fluctuations in the market 
and the economy? Can stability be ensured with increased regulation of the sector?

It is hoped that the latest events will mark the beginning of a period of change in the 
social care industry as a whole. The Dilnot Commission is due to report in July on many of 
these issues and industry insiders hope that it seizes the chance to overhaul existing processes 
and put in place procedures that will ensure a more stable long-term future for social care in 
the UK. Whether the opportunity is taken remains to be seen.
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COMMENT

A
t times of change, especially when there 
is fear of greater competition, companies 
merge. Law firms tend to behave in a 

similar way. So it is no surprise that there seems to 
be an increasing tendency to seek out and engage 
in mergers. Mergers are not the domain of large 
commercial firms. They can involve specialist firms, 
general practices, one man bands, you name it. But 
before Joe Bloggs decides that he would really like to 
be part of Bloggs and Bros Solicitors Ltd, because it’s 
a great brand name and has wonderful potential, let’s 
think through the issues. 

Size matters

If your firm feels that it lacks the size to benefit 
from economies of scale, or maybe feels that by being 
just a little bit bigger it will ‘feel safer’, then you might 
be thinking of merger. These days it is also something 
that appeals to banks, who like to think of themselves 
as dating agencies for law firms when they come close 
to breaching their covenants, and we know how good 
banks are at making mergers work. 

Getting bigger does not have any direct 
correlation with improving profit margins, lowering 
costs or making a firm handle instructions any more 
responsively than it did before. In fact, mergers tend to 
not solve any underlying problems. 

Lots has been written on this subject already and 
any good business autobiography, such as Jack Welch’s 
Winning (Harper Business, 2005) has probably said it 
all before. 

In a survey of mergers worldwide between 
1990 and 2005, a full 43 per cent of merged firms 
had lower profits when compared to non-merged 
companies (Merger Failures, Wissenschaftszentrum 
Berlin, April 2005).

Relevant issues for law firms are:

1. Leadership. Who will be ‘the big boss’? Will it be 

Joining forces

DAVID COLDRICK, CONSULTANT, WRIGLEYS SOLICITORS

David Coldrick considers the pros and cons for 
law firms of mergers as a means of minimising 
the impact of ABS

July/August 2011

Getting bigger does not have any 
correlation with profit margins 

the better boss or the other boss or someone else 
from outside? Get it wrong and the best leader 
will leave and head up a rival in no time at all. It 
is also crucial to define at an early stage who else 
will do what and how. Otherwise, there will fast 
become a confusion of chiefs at all levels. 

Sometimes leadership is confused by battles of 
egos. You might end up with someone modest and 
unassuming as big boss or alternatively a power-
hungry egotistical maniac, and then where would 
you be? 
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COMMENT

2. Lack of a good narrative. Why merge? What is the 
overwhelming strategic reason for the merger? 
Maybe it’s about getting hold of a great client 
bank, maybe it opens up a new regional market to 
your speciality, maybe it’s about marketing muscle 
or access to new services on account of some 
in-house talent. Maybe it means you can spend 
some time on research and development or on 
enhancing the client experience. In any event, a 
solid strategic reason is necessary and, once defined 
and understood, this must be communicated at 
all levels because a successful merger requires 
everyone to ‘get it’ or leave. How good is your 
firm at this type of communication? 

3. Lack of planning. Forced mergers are the worst, 
but long-arranged ones also need to start with the 
end point in mind, rather than a vague hope of 
things getting better: ‘staying together because of 
the children’, as it were. An acceptance of change 
is also a vital prerequisite. 

4. Failure to tell key staff. Good employees are 
your best asset and failing to keep them in the 
loop will tend to create a haemorrhage of the 
best and brightest. 

5. Incompatible cultures. It’s maybe not so much 
bringing different work types and personalities 
together, but different types of ethos. Some 
firms are cutting-edge expertise based, others are 
experience-based general practices and still more 
are process vehicles. Each has and needs to retain 
distinctly different methods. 

6. Client confusion can be created. This can lead 
to an exodus of clients rather than a 
multiplication of them. The message must be 
clear from the outset and must fit with client 
expectations. Clients do not like to feel that 
they no longer have the home they once had. 
Older clients are actually as adaptable as younger 
ones if matters are explained to them properly. So 
don’t assume a merger will be negative to your 
own speciality. 

7. IT and other systems may be incompatible. In fact, 
neither party’s may truly ‘work’ for the merger 
parties. Poorly integrated systems create conflict 
and tend to help nudge in the direction of a 
swift de-merger. Knowledge transfer must also be 
openly and carefully managed. 

8. Cost. General integration typically takes longer 
and costs are far more than expected. It is at that 
point that everyone starts to wonder if it was 
really worth it - maybe all that has changed is 
that there are more people at the Christmas party 
next year. 

9. Merger partners are rarely equals. One must 
usually determine to dominate the process of 
integration. It will usually be a takeover. Make 
it clear who is going one way and who is going 
the other’s way. 

10. Two sinking ships that are welded together 
tend to become one large sinking ship. That 
is unless a management bloodbath facilitates a 
fundamental change in the culture of one of the 
firms. Neither option looks very much more 
attractive than first putting your own house in 
order on many occasions. 

11. Don’t forget about the people stuff: who is likely 
to leave, who is retiring soon, what new conflicts 
of interest will arise, what contracts are there 
under the surface that cannot be got out of if 
necessary. How will compliance be handled? What 
are the other risks? 

12. Remember to focus on the top line; that is 
profitable growth potential, rather than cost-
cutting potential. Cutting costs is finite. Increasing 
client numbers and fees has no theoretical 
maximum. Is there serious upside potential, 
especially bearing in mind all the costs you are 
going to incur? Where does the value lie in joint 
working? Be explicit about what is expected 
from the deal. 

Money pit

It may be that each firm needs to wind down its 
operations rather than merge if that is possible. Both 
may be obsolete. A long hard look should be taken at 
the nature of a law firm’s business before the cost of 
a merger, and maybe new borrowing, is added. 

It may be that in taking the time to consider the 
options, really considering all the options, that you 
spot what is really going wrong by that process. For 
example, maybe the reason why the time and staff 
overhead-saving voice-activated dictation system does 
not work is because the managing partner’s very scary 
secretary won’t even give it a shot and the training has 
been half-baked and under-resourced. 

Sometimes money, if it is available, needs throwing 
at blockages to make things happen, rather than hiding 
behind the sense of ‘doing something’ that merger 
talks and similar negotiations can create. 

So, will the future of legal services and the older 
client involve lots of merged law firms? Surely it will – 
but there will still be any number of standalone firms. 

Private Client Adviser

 Make it clear who is going 
one way and who is going 

the other’s way  
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NEWS

PROVISION OF CARE
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The case of Hillingdon Council v Neary 
and others will send shivers down the 
spines of carers of vulnerable people in 
England and Wales as more is revealed 
about Mark Neary’s 18-month struggle 
with Hillingdon Council on behalf of his 
autistic son, Steven. 

The High Court has fired a shot 
across the bow to other local authorities 
by ruling that the deprivation of 
liberty (DOL) safeguards were applied 
unlawfully by Hillingdon Council in the 
case of vulnerable young adult, Steven 
Neary. Steven was detained for nearly a 
year by Hillingdon Council in a ‘positive 
behaviour unit’, against the wishes of 
Steven’s father and carer, Mark Neary, 
who always argued that Steven should be 
returned home. 

The council applied for a series of 
DOL orders, which can be obtained to 
protect a vulnerable person from harm, 
but only if the order is in that person’s 
best interests, is proportionate and is 
sought once all the other less restriction 
options have been exhausted. 

Mr Justice Peter Jackson found 
that Hillingdon had used the DOLs 
unlawfully and that their policy had in 
fact been “to keep [Mark Neary] in the 
dark”. He also found that Hillingdon’s 
DOLs were flawed because “no attempt 
was made at the outset to carry out 
a genuinely balanced best-interest 
assessment, nor was one attempted 
subsequently”. 

Giving a damning assessment of 
Hillingdon’s behaviour, the judge said 
that Hillingdon had acted as if it had 
the right to make decisions about Mark 
Neary’s son, and by a “combination of 

turning a deaf ear and force majeure, 
it tried to wear down Mr Neary’s 
resistance”. Mr Justice Peter Jackson 
went on: “It is very troubling to reflect 
that this approach might actually have 
succeeded, with a lesser parent than Mr 
Neary giving up in the face of official 
determination.”

The judge highlighted that significant 
welfare decisions that cannot be resolved 
by discussion should be placed before 
the Court of Protection, who can make 
decisions urgently if necessary.  

The court also went on to rule that 
Steven’s right to liberty and his right 
to a family life, articles 5 and 8 of the 
European Convention of Human Rights, 
had been breached. 

The case highlights a training issue 
for local authorities, particularly where 
they are wearing the two hats of welfare 

Neary case fires warning shot to 
local authorities
Judgment highlights importance of Court of Protection in 
welfare decisions

support and supervisory body for DOL 
authorisations. The judge highlighted 
the poor decision-making processes of 
Hillingdon in this case who on many 
occasions were unable to explain who 
was answerable for various actions: “The 
tail of service provision, however expert 
and specialised, should not wag the dog 
of welfare planning.”

It seems that the proper forum for 
resolving disputes about such welfare 
decisions rests with the Court of 
Protection. The local authority should 
be minded to seek resolution there as 
early as possible, rather than taking the 
approach adopted by Hillingdon, issuing 
four successive DOLs, none of which 
have been deemed lawful. 

Natalie Boorer is a senior solicitor at 

IBB Solicitors
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The Law Society has criticised the 
Legal Services Board (LSB) for failing 
to recommend a ban on referral fees. 
It claims that the decision will increase 
the burden and cost of regulation 
and fails to reflect public, judicial and 
professional concern.

“We asked the LSB to look into the 
issue and emphasised that a prohibition 
was needed to reduce pressure on legal 
costs and to avoid cases being bought 
and sold,” said Law Society president 
Linda Lee.

“Instead, the LSB has chosen a path 
which will involve yet more complex 

regulation of solicitors rather than 
tackling the middleman charging 
referral fees. This is a mistaken decision 
by the LSB. Its decision will only help 
those who wish to make money out of 
consumers but who add no value.”

Referral fees are demanded by 
insurers, estate agents, and claims 
handlers from solicitors in return for 
work. Charges often run into several 
hundred pounds.

The Law Society claims that the fees 
add no value to the system and instead 
line the pockets of intermediaries to 
the detriment of the consumer. “At a 

time when the government is seeking 
to reduce the costs of litigation and the 
legal process, it is surprising that this is 
being frustrated by the LSB,” said Lee. 
“We are also disappointed that the LSB 
did not take up the Law Society’s view 
that those who insist on payment of 
referral fees ought to be regulated. It 
is impossible for solicitors to oversee 
the way in which people over whom 
they have no control carry out their 
responsibilities.”

The Law Society now intends to 
take up the issue with justice secretary 
Kenneth Clarke. 

Law Society criticises LSB over 
referral fees
Decision to not recommend a ban on charges is wrong, says 
society

LEGAL PRACTICE
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NEWS

UK Treasury plans to reduce inheritance 
tax (IHT) on an estate that is gifted 
to charity could “reinvigorate the Big 
Society”, says the Society of Trust and 
Estate Practitioners (STEP). 

“This policy is innovative and, if 
implemented sensibly, may succeed in 
significantly driving forward charitable 
giving,” said STEP chief executive 
David Harvey. “At present, only one 
third of advisers bring up the question 
of charitable giving when drafting 
wills, but we think this new policy has 
the potential to increase that figure to 
near 100 per cent. If this talk turns into 
action and people start leaving legacies 
in higher numbers, then that may help 
reinvigorate the Big Society,” he added.

Under the new proposals, which 
were first mooted in the Budget back 
in March, the rate of IHT would fall to 
36 per cent when individuals leave more 
than ten per cent of their estate to charity. 
Currently IHT is 40 per cent above the 
nil-rate band. The ten per cent charitable 
legacy would be based on the value of 
the deceased individual’s estate after IHT 
reliefs and exemptions are deducted.

UK-based accountancy firm PKF 
(UK) said the proposed IHT relief was 
“welcome news for individuals and not-
for-profit organisations”. If adopted, the 
proposed changes could reduce the need 
some British taxpayers currently feel to 
avoid having significant assets subject to 
UK inheritance tax.

However, there are concerns about the 
complexity of the proposals. “Education 
about the detail of the incentive will need 
to be considerable for the new measures 
to be most effective,” warned PKF tax 
director Sarah Campbell. “The problem 
is that donors tend to leave specific 
amounts in their wills, rather than giving 
a percentage or share of their estate. 
Donors’ families may miss out on the tax 
break unless donors are advised correctly 
and leave at least ten per cent of their 
estate to charity.”

The 32-page consultation, ‘A New 
Incentive for Charitable Legacies’, is 
available on the HM Revenue & Customs 
website. The closing date for comments 
is 31 August. If the plans are adopted, the 
changes would apply to deaths occurring 
on or after 6 April 2012.  

Government plans to reduce tax for 
estates gifted to charity welcomed

IHT relief will help 
invigorate Big Society

CHARITIES PROVISION OF CARE

Experience 
exposes holes in 
the system

A gap in the existing provision of 

care system meant that thousands 

of elderly people were housed in 

Southern Cross homes without 

full financial checks being carried 

out. The Care Quality Commission 

(CGQ), the independent regulator 

of health and social care in England, 

admitted that “no one currently has 

the responsibility” for checking care 

providers’ overall financial stability.

The systemic flaw contributed 

to the financial woes of Southern 

Cross as it narrowly avoided 

administration in June. The 

restructuring plan agreed by 

landlords and creditors will see the 

care home business shrink massively, 

from a business operating 751 

homes and serving 31,000 

vulnerable tenants to an operation 

less than half that size.

Southern Cross had warned 

previously that it was in a “critical 

financial condition” as it unveiled a 

£311m loss in the six months to 31 

March. It struggled with rising rent 

bills and faced declining local 

authority fees as fewer councils 

placed residents with the company. 

Labour leader Ed Milliband has 

asked the government to consider 

extending regulation of the care 

home sector to include finances. 

Southern 
Cross woes 
highlight 
deeper issues

8 Private Client Adviser
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The head of the independent 
commission into the funding of care 
has given the biggest indication yet 
that the panel will recommend to the 
government the introduction of a cap 
on personal contributions to care costs.

At a seminar into the crisis in June 
hosted by Saga, economist Andrew 
Dilnot said that it was clear that all 
three main political parties accepted 
that it was crucial for there to be a new 
system of paying for care. “What we have 
at the moment is a nightmare,” he said. 
“There must be more resources – both 
public and private. 

“One of the terrible things about 
the system we have at the moment is 
that it doesn’t allow people to look 
forward. This is now the only part of 
life where people face huge unexpected 
costs they can’t prepare for,” he 
continued.

Dilnot emphasised that there had to 
be an acceptance that people would have 
to meet some of the costs themselves, 
but governments also had to accept that 
the state must be ready to protect people 
from “catastrophic losses”.

Under the current system, charges 
are unlimited. This forces around 

20,000 people per year to sell their 
houses in order to meet care costs, in 
many instances denying their children 
an inheritance. Proponents for change 
argue that if people knew there was a 
cap, they would be able to plan more 
effectively, by saving or taking out 
insurance or equity release schemes.

The Dilnot Commission is due 
to make final recommendations to 
the government in July. It is also 
considering how private insurance 
schemes can be developed so that 
individuals can protect themselves 
against the future costs of their care. 

Commission set to recommend cap on 
care costs
Widespread support for limit to personal contributions, 
believes expert

PROVISION OF CARE

Greenpeace Environmental Trust
funds education, scientific research
and investigative projects in world
ecology. 

Our Trust has funded projects to
protect our ancient forests such as
the Amazon and Indonesia, work to
protect our oceans, where the
ecosystems are threatened, by
unsustainable fishing, pollution and
mining. We are currently exploring
solutions to the problem of climate
change, which is having an effect 
on all of our lives.

We are also engaged in educational
activities and produce educational
leaflets for students who are key to
our future.

A legacy to Greenpeace Environmental
Trust will greatly assist us with our
work, which is vital in the protection
of our fragile environment.

For further information about the
activities of our Trust, or for legacy
information, please write to us at   the
address below or email us at
info@uk.greenpeace.org.
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CASES AND LEGISLATION

Uncharted waters
Barrett v Bem has revealed a legislative lacuna in 
relation to beneficiaries executing a will in their own 
favour, says Joseph Goldsmith

S
ection 15 of the Wills Act 1837 provides that a 
testamentary gift to an attesting witness is ‘utterly null 
and void’. Therefore, while a will is valid if the testator’s 

signature is made or acknowledged by him in the presence of 
two or more witnesses present at the same time, any gift to such 
a witness contained in that will cannot take effect. However, 
what has not been considered up until now is whether or not a 
gift (in an otherwise valid will) to a particular person is valid in 
circumstances where that person has also signed the will in the 
presence and by the direction of the testator (thereby complying 
with the second limb of section 9(a) of the 1837 Act). 

Shaky ground

The issue arose in the retrial of Barrett v Bem. Counsel were 
unable to find any authority in which a will signed by the 
beneficiary at the direction of the testator had been adjudicated 
upon by the court. In the absence of such authority, Mr Justice 
Vos was required to consider the matter from first principles.

The facts of the case were as follows. A document expressed 
to be the last will of Martin Lavin (‘the deceased’) was made 
three hours before his death in January 2004 (‘the 2004 will’). 
The 2004 will was expressed to be in favour of the deceased’s 
sister, Anne Liston. In his original judgment, Mr Justice Vos had 
pronounced against the validity of the 2004 will on the ground 
that it had not been signed by the deceased. 

Following that judgment, new evidence came to light, in 
the form of a statement from a nurse present at the time of the 
execution of the 2004 will. In the broadest of outline, the new 
evidence was to the effect that the deceased had indeed signed 
the 2004 will, but that when he attempted to do so his hand had 
been shaking so much that it had been steadied by either Anne 
or Anne’s daughter, who was the first defendant. In the light of 
this new evidence, the Court of Appeal ordered a retrial.

Following the Court of Appeal’s order, the parties’ experts 
agreed that there was conclusive evidence that the signature 
on the 2004 will was not what was termed a ‘guided-hand 
signature’ – i.e. that it was not produced in the manner 
described by the nurse’s new evidence, namely with Anne 
merely assisting the deceased so as to steady his shaking hand. 
Furthermore, since the ruling of the Court of Appeal, there 
had come to light a will made by the deceased on 2 October 

2002 (‘the 2002 will’), which made provision for several of the 
deceased’s relatives other than Anne.

The central issue in the retrial remained whether or not 
the 2004 will complied with the requirements of section 9(a) 
of the Wills Act 1837 so that it was “in writing and signed by 
the testator, or by some other person in his presence 
and by his direction”. At the original trial, the question had 
been simple: did the deceased sign the 2004 will or was his 
signature made by someone else? At the retrial, Mr Justice Vos 
had to consider whether or not the deceased was assisted in 
signing it or whether Anne (or someone else) had signed it 
alone (and, if so, whether Anne or that other person had done 
so at the direction of the deceased and whether, in that event, 
it was necessary to show that the deceased then acknowledged 
that signature).

Sense of direction

On the facts before him, the judge could not conclude that 
the deceased did play any adequate physical part in signing the 
2004 will. Instead, he found that “it was signed by Anne”. The 
question, therefore, was whether it was signed by her at his 
direction. He concluded that it was so signed: “I am entirely 
satisfied that Anne stepped in, took the pen, and signed the 2004 
will on [the deceased’s] behalf.” 

The findings up to this point comprised merely an 
application of relatively undisputed law to the judge’s findings 
of fact. It remained, however, for him to satisfy himself that the 
deceased knew and approved the contents of the 2004 will. 
The rule in Barry v Butlin (1838) 2 Moo. PC 480 provides that 
the court should be suspicious as to the testator’s knowledge 
and approval of a will that is written or prepared by a person 
who takes a benefit thereunder. In the present case, a will 
signed by the beneficiary on behalf of the testator ‘must indeed 
excite great suspicion’. However, on the evidence, the judge 
was satisfied that the 2004 will did express the deceased’s true 
testamentary intentions.

What was not considered in oral submissions, but which 
occurred to the judge only after the end of the hearing, and in 
respect of which he then invited written submissions, was the 
question of whether, notwithstanding the validity of the 2004 
will, the gift to Anne was vitiated by section 15 of the Wills Act 

10 Private Client Adviser
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1837 or otherwise. It was on this point that the case entered 
uncharted waters.

On behalf of those interested under the 2002 will, it was 
submitted that the purpose of section 15 was to draw a ‘bright 
line’ that prevented those who signed a will in any formal 
capacity from inheriting anything under that will. On behalf 
of Anne’s estate, it was submitted that there was no reason in 
principle why a beneficiary might not sign at the direction of 
the testator. There was no prohibition against it in the Wills 
Act 1837. Furthermore, there was nothing in the history of the 
legislation or the common law to justify the extension of the 
ambit of section 15.

Careful eye 

It was held by Mr Justice Vos:

1. The terms of section 15 make the gift void only if an 
attesting witness is the recipient. The ambit of the section 
cannot be extended by reference to any ‘bright line’ that is 
not mentioned in the statute. Given that the statute did not 
cover what, in the judge’s words, was “the extremely unusual 
situation prevailing in the present case”, it was not open to 
him to find that the gift to Anne was void.

2. The judge, however, had borne in mind the analogy of 
section 15 when reaching his conclusions on the issue of 
knowledge and approval. It was clear in his mind that the 
rule in Barry v Butlin, to the effect that the suspicion of 
the court should be aroused when the will is prepared by 
a person who takes a benefit under it, should apply with 
additional force where the agent of the deceased who signs 
the will is a beneficiary under it. He concluded, however, 
that, in the absence of statutory prohibition, there was no 

public policy beyond that rule to mean that a will or a gift 
cannot be valid if signed by a beneficiary at the discretion of 
the testator, but he did recognise that such a situation “must 
be most carefully scrutinised”.

3. After considering all of the evidence that was given at both 
trials, the judge concluded that there was no evidence that 
the deceased was pressurised into making the 2004 will 
or that he was influenced inappropriately into doing so. 
Regardless of the fact that it was hard for him to say why 
the deceased had changed his mind between the date of the 
2002 will and the date of the 2004 will, the judge had no 
doubt that the deceased wanted Anne to benefit and that 
he knew and approved the contents of the 2004 will. In the 
circumstances, he pronounced in favour of the 2004 will.

The judge accepted that the circumstances of the case might 
be described as “extraordinary”. Moreover, he recognised that 
some would find his conclusion “a surprising, even an alarming” 
one. However, because the circumstances of the case engaged 
only the rule in Barry v Butlin (and, for the reasons given by the 
judge, the suspicions aroused by the engagement of that rule 
were adequately assuaged) rather than any provision of statute, 
there were no grounds upon which to vitiate the gift to Anne. 

This conclusion must, it is respectfully suggested, be correct. 
However, the judge’s observation that it is “plainly undesirable” 
that beneficiaries should be permitted to execute a will in their 
own favour in any capacity is equally correct and it must be 
right that consideration should be given to legislation on this 
point, notwithstanding the fact that the circumstances of the 
case do not appear to be common. 

Joseph Goldsmith is a barrister at 5 Stone Buildings
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The judge recognised that some would find his 
conclusion ‘a surprising, even an alarming’ one 
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COMMENT

Free falling
Does Pitt v Holt leave trustees without a safety net? 
Araba Taylor looks to the future post-Hastings-Bass

I
t is perhaps not surprising that the so-called ‘rule 
in Hastings-Bass’, which had been described as 
“too good to be true” by Lloyd J (as he then 

was), has not survived his detailed scrutiny in Pitt v 
Holt. The effect of his analysis is to bring 20 years of 
rogue authorities back into line, with implications for 
the way in which trustees will, in future, exercise a 
discretionary dispositive power.

Exercising discretion

Since, in the exercise of a discretion, the trustees must 
have regard to all relevant matters and, since the tax 
implications are frequently material, if not crucial, to 
their decision, it has always been possible to contend 
that a mistake in relation to the tax implications 
vitiated the exercise completely. It is now clear that 
this is not the case. 

Pitt v Holt confirms from historical case law that 
the duties owed by the trustees when considering 
whether to exercise a discretion are to act with 
“honesty of intention and with a fair consideration of 
the subject”, such that the court’s duty to supervise 
will be “confined to the question of the honest, 
integrity and fairness with which the deliberation 
has been conducted” (see Re Beloved Wilkes’ Charity 
(1851) 3 Mac & G 440, 448, cited with approval 
in Pitt). There is, it seems, no duty to get the tax 
implications right.

It is notoriously difficult to challenge a trustee’s 
exercise of discretion. What makes Hastings-Bass cases 
different is that they are not brought in the form of 
a challenge by a beneficiary or object, let alone the 
Revenue. Evidence as to the trustees’ decision-making 
process is disclosed voluntarily, without the need for 
any Schmidt v Rosewood-type application, and there 
is typically an admission of the mistake, which the 
trustees themselves submit amounts to a breach of  
fiduciary duty, so as to enable the court to find the 
exercise of discretion void or voidable.  

ARABA TAYLOR, CHANCERY PRACTITIONER, FENNERS CHAMBERS

However, in Pitt the Court of Appeal laid down a clear test 
for breach of fiduciary duty and, when this was applied to the 
facts, it was held that neither Mrs Pitt nor the Futter trustees 
had acted in breach. In each case, they had acted within the 
scope of the power conferred on them, appointed “apparently 
competent” advisers, and followed the advice obtained from 
them. In the absence of any other basis for a challenge to their 
decision by a beneficiary, the trustees will not be in breach 
of fiduciary duty. Absent such a breach, it would appear to 

In the future 
taking a fiscal 

wrong turn is 
more likely to 
land trustees and 
beneficiaries in 
contentious 
territory 
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considered it, would have led us not to adopt the 
course that we did”. 

This is likely to be a matter on which their 
indemnity insurers will have an opinion and they may 
have to wait to consider their position until after a 
beneficiary has notified or issued a claim, or a decision 
has been made to pursue the tax or other advisers. 
Reporting a “circumstance” rather than issuing an 
application under CPR part 64 may become the order 
of the day. 

The judgment acknowledges that hostile litigation, 
under part 7, is more likely and the criticism of the 
decision in Re Griffiths (deceased) [2008] EWHC 118 
(Ch); [2009] Ch 162, appears to suggest that, in the 
Court of Appeal’s opinion, this might be desirable as 
promoting a more rigorous legal analysis of the issues 
arising. Equally, trustees, having paid the tax, may 
have to contemplate issuing part 7 claims against their 
advisers for damages, rather than part 8 claims aimed 
at restoring the status quo ante.

Double standards

Even without the safety net of what was believed to 
be the rule in Hastings-Bass, it seems that trustees may 
not be any worse off under the new (or restored) 
dispensation by this major clarification of the rule. The 
questions that Pitt leaves unanswered are these: first, 
when contemplating a disposition in which tax-saving 
is key, even though this is not its legal effect, to what 
extent are the trustees permitted to make mistakes that 
will not amount to a breach of fiduciary duty? How 
wrong does Pitt allow them to be? Second, is it really 
the case that a professional trustee, typically with tax 
expertise of his own, can rely on expert tax advice 
to the same degree as a lay trustee, even where that 
advice is “materially” wrong? Is he not under a more 
onerous obligation when he makes his assessment? 

As to the former, the Court of Appeal in Pitt 
refused to be prescriptive, stating that it is “not possible 
to lay down any clear rule as to the matters which 
trustees ought to take into account” when considering 
the exercise of dispositive discretionary powers and 
reminding beneficiaries of the difficulties in bringing 
a successful challenge. In relation to the scope of 
the professional trustee’s duty of care, it is certainly 
arguable that a professional trustee is in a different 
position from a lay trustee and, accordingly, somewhat 
fortunate where a significant mistake turns out to have 
been made if he is held not to have been in breach of 
any duty, such that he does not have to rely on section 
61 or any express trustee exoneration clause, now that 
the rule has largely gone.

From the litigator’s point of view, there is still 
much to be tested and, from the indemnity insurers’, 
much to cause concern. 

be difficult to contend that a lawful decision is 
capable of giving a disgruntled beneficiary a cause 
of action against the trustees, simply because it has 
some seriously unfortunate consequences. Further, 
where apparently competent advisers have been 
retained, it seems that the standard of care required of 
a professional trustee will be no different from that 
expected of a lay trustee.

Therefore, in the future, taking a fiscal wrong 
turn is more likely to land trustees and beneficiaries 
in contentious territory, where the trustees have 
to pay the tax and their advisers may be liable to a 
professional negligence claim. There can still be a 
breach of duty on the part of the advisers, and Pitt 
itself suggests that there can be actionable loss if the 
advisers have erroneously stated that there will be no 
adverse tax consequences and it turns out that there 
are and, presumably, that the advisers ought to have 
known that there would be, which could render their 
advice not just mistaken but negligent. This approach 
aligns the Hastings-Bass-type cases with decisions such 
as Estill and Daniels v Thompson.

Fact checking

The limitations on equity’s ability to reverse a 
voluntary disposition made by mistake have been 
re-emphasised (see Ogilvie v Littleboy (1899) 15 TLR 
294 (HL)). It seems that, unless the particular mistake 
was in some way contributed to by the person 
benefiting, or there has been a mistake of so serious a 
character as to render it unjust for the donee to retain 
the gift, the court is unlikely to be able to set it aside. 

This was argued in Pitt, but did not arise in Futter. 
On the facts, there was no question of Mr Pitt, or Mrs 
Pitt as his receiver, having gifted his damages into the 
trust on the basis of any such mistake. The remedy, if 
any, will again be against the advisers, with the trustees 
only likely to be liable themselves if they failed to take 
proper care when they made their selection.

Trustees and their advisers have much to 
adapt to in the new landscape, both before a 
discretionary dispositive power is exercised and, if 
there are adverse consequences, after the event. The 
selection of appropriate advisers will be crucial, and, 
notwithstanding the view expressed by Lloyd LJ, extra 
care may need to be taken by a professional trustee, 
with relevant expertise, to scrutinise the proposed 
manner of exercise for its tax consequences, these 
often being the principal reason why the exercise is 
being undertaken in the first place. 

After the event, it is unlikely that trustees will 
be quite so willing to state in evidence, as did the 
trustees in Futter, that “in failing to take account of 
the correct tax consequences, we neglected to take 
into account a highly relevant factor which, had we 
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POINT

T
he no-win, no-fee system was 

originally brought in to replace 

legal aid, saving the tax payer 

millions of pounds over the years, and 

also ensuring that innocent victims would 

have access to legal representation to 

recover the compensation to which they 

are entitled.

Considered judgment

Currently, when a victim is injured 

through no fault of their own, they 

are able to find a solicitor who will 

act for them under a conditional fee 

agreement. That solicitor has to carry 

out a thorough risk assessment to 

understand the merits of the claim. 

If they do not believe the claim has 

sufficient merit, they do not take it on 

and are paid nothing for their time. 

If they believe the case has more 

than 50 per cent prospects, they will 

agree to run the claim, knowing that if 

they do not win they will be paid 

nothing for all their investment of time. 

Throughout the case, the solicitor will 

usually bear the disbursements required 

to fund the case, including medical 

reports, court fees and other 

investigation costs. This can amount to 

several thousand pounds. If they do 

actually win the case, they will recover 

only a portion of their legal costs from 

the other party’s insurance company. 

Most solicitors write off the loss, 

deciding to not deduct it from the 

victim’s compensation, because they 

is the right amount to put that person 

back in the position they would have 

been in had the accident not happened. 

So, on one hand, the court 

determines how much the claimant 

needs to rebuild and repair their life, 

then, in the next instant, several 

thousand pounds of that compensation is 

snatched from under their nose. Does 

that sound like a fair and balanced legal 

system to you?

What worries me even more is that, 

as soon as the system is changed, those 

papers who particularly like to attack 

solicitors will sniff another opportunity 

to do so. They will demand that the 

solicitors stop taking money from these 

innocent accident victims. They will 

not admit that the law was changed 

because of the insurance companies’ 

clever lobbying and the government’s 

inability to recognise this; instead, they 

will heap all of the blame at the door of 

the solicitor. If this pressure leads them 

to decide to write off their success fee, 

many of them will feel it is the right 

thing to do, but will find quickly that this 

makes their practice unprofitable and 

go out of business. The only solicitors 

who will be able to make these cases 

profitable will be ‘stack it high, sell it 

cheap’ solicitors, who will then only take 

on absolutely sure-fire cases. This will 

mean that many thousands of accident 

claim victims whose lives are devastated 

will be left with no course of action, and 

certainly no access to justice.  

Will the changes to the no-win, 
no-fee rules limit access to justice?

believe that would be the wrong thing 

to do. Not surprisingly, all of these points 

usually go unmentioned because it flies 

in the face of the negativity traditionally 

aimed full barrel at solicitors’ chests.

So, what we have now, is a system 

that is fair to the victim because solicitors 

are prepared to share the risks with them 

and fight for justice for them. It is fair to 

the insurance companies and 

government (through the National 

Health Service Litigation Authority) 

because they do not have to pay all of 

the opponent’s legal costs. It is possibly 

even fair to the solicitors acting for the 

claimant because, in the cases they do 

win, they are entitled to charge a success 

fee, which is supposed to compensate 

them for all of the risks they take on 

cases that fail and for which they receive 

no payments whatsoever. It is fair to the 

victim because they generally keep 100 

per cent of their compensation, as I 

believe they should do when injured 

through no fault of their own.

Balance shift

The proposed changes will wreck the 

equilibrium of the current system 

and tilt the balance heavily in favour 

of the insurance companies and the 

government. The victim will now 

be expected to pay the ‘after-the-

event’ insurance premium, as well 

as their solicitor’s success fee from 

their compensation award. This is the 

compensation that the court determines 

14 Private Client Adviser

NICHOLAS JERVIS, MANAGING DIRECTOR, LOYALTY LAW

Innocent victims will suffer under the 
new system as insurance companies 
instead reap the rewards
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W
hen the now defunct 

claims’ management 

company, Claims Direct, 

first starting using “access to justice” as 

a defensive shield for its business model, 

it was tempting to re-word it as “access 

to profit”. Perhaps it is not surprising 

that the opposition to Lord Justice 

Jackson’s proposals from after the event 

(ATE) insurers has raised the spectre of 

restricting access to justice.

Injury claims

Lord Justice Jackson made the following 

conclusions for the reform of personal 

injury claims: most claimants will 

recover more damages than they do 

now, although some will recover less; 

claimants will have a financial interest 

in the level of costs incurred on their 

behalf; claimant solicitors will still make 

a reasonable profit; costs payable to 

solicitors by liability insurers will be 

significantly reduced; and costs will 

become more proportionate.

In the long term, the second point is 

more significant. The current climate in 

which clients have no interest in the level 

of costs incurred in their name is neither 

healthy nor sustainable. While some 

solicitors may derive substantial revenue 

from it, this all too often results in 

payment of a significant proportion of 

costs to a third party in referral fees. The 

Lord Chancellor has rightly condemned 

the practice of paying referral fees as an 

incitement to the public to litigate. 

only to preserve the effect of part 36. 

By making the damages recovered by 

the claimant part of their assets for 

these purposes, claimants will risk losing 

all or part of their damages award if 

they fail to beat a part 36 offer, but no 

further liability.

Although the government’s proposals 

are not confined to personal injury 

claims, qualified one-way costs shifting 

will be restricted to personal injury and 

clinical negligence. There are real 

concerns as to how claimants will be able 

to fund initial investigations in clinical 

negligence claims, which is why the 

government proposes to retain 

recoverable ATE premiums in such cases. 

Again more detail is needed. This is one 

area where arguably legal aid should be 

retained, certainly for children and other 

individuals who lack capacity.

The plan to allow solicitors to enter 

into contingency fee agreements is 

welcome. This model is inherently easier 

to explain to a client and could arguably 

increase access to justice for individuals 

and small businesses.

There is still much work to be done 

on the detail between now and likely 

implementation in October 2012. 

However, solicitors can plan for these 

reforms now, by concentrating on service 

offerings in which the cost to clients is 

an active consideration. These reforms, 

more than any other moves in recent 

years, will put the client back at the 

centre of the process. 

In a recent presentation to MPs, Lord 

Justice Jackson amplified his summary. 

Purely at current success fee levels, 60 per 

cent of claimants would be better off 

because of the proposed ten per cent 

increase in general damages. However, 

he predicted that solicitors competing for 

client business would be willing to offer 

lower levels of success fee and lower cost 

to clients, such that a higher proportion 

of claimants would in fact benefit.

This point is important. There are many 

firms who pride themselves on not 

making deductions from claimants’ 

damages and have done so for some 

years. This type of client-focused service 

must continue to flourish. 

One-way street

Some lawyers have expressed concerns 

about the proposed “qualified one-way 

costs shifting”. No one doubts that the 

removal of the claimant’s liability to 

pay opponents’ costs is beneficial and 

will largely remove the need to purchase 

ATE insurance. The concerns are around 

the circumstances in which claimants 

could still be liable for opponents’ 

costs and how to secure protection 

from such liability. 

There is scope for misunderstanding 

here, as the detail is still to be fleshed 

out. A claimant will only face a costs 

order if they have the means to meet 

such an order and their conduct is 

considered unreasonable. In the vast 

majority of cases, this rule will operate 
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The reforms put the client back at 
the centre of the process and make 
for a more competitive regime
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T
he overriding objective of family law is to achieve a fair 

outcome. Because of this, the court has a very wide discretion 

within which it can be achieved. The court will look at all 

the circumstances of the case and will not discriminate between the 

respective roles of the breadwinner and the homemaker. 

First to be considered is the welfare of any child in 

the family who is under 18. As part of this exercise, the 

needs of the parties and the children must be considered 

and, before the assets are shared, or either party 

compensated, the parties’ housing and financial needs 

must be met (prioritising the children’s housing needs 

if there are insufficient assets to meet both parties’ 

housing needs).

The very broad discretionary jurisdiction of the Family 

Court can make predicting the outcome of a case more of 

an art form than a science and, as a consequence of this, 

the public perception of family law has become littered 

with misconceptions. Here we have a look at the top ten.

16

>

Private Client Adviser

Juliet Mayhew discusses 
the top misconceptions about 
how to preserve your assets 
in a divorce
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fenced. This will depend on the net 

effect of doing so and the other 

assets or financial resources available 

to the parties. 

3. Inherited or gifted assets are 

excluded

Another related misconception is 

that inherited or gifted wealth falls 

outside of the property to be shared 

and remains the property of the 

spouse who received it. Nicholas 

Mostyn QC summed up the problem 

when sitting as a deputy High Court 

judge in the case of Rossi in 2007. 

“The non-matrimonial property 

is not quarantined and excluded 

from the court’s dispositive powers. 

It represents an unmatched 

contribution by the party who brings 

it to the marriage. The court will 

decide whether it should be shared 

and, if so, in what proportions. In so 

deciding, it will have regard to the 

reality that the longer the marriage, 

the more likely non-matrimonial 

property will become merged or 

entangled with matrimonial 

property,” he said.

July/August 2011
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The matrimonial home is 

probably the most vulnerable of all 

the assets to be shared on divorce, 

while at the same time being the 

asset most likely to be invested in 

with the use of inherited or gifted 

wealth. Even after a short marriage, 

especially if there are children to 

be housed, the needs of both 

parties will take precedence over 

the preservation of one party’s 

family wealth.

4. Assets in a discretionary 

trust are protected because 

your beneficial entitlement is 

uncertain/ undetermined

One of the most surprising aspects 

of family law (to other lawyers as 

well as to the layman), is the extent 

17

1. Hire a ruthless and 

unprincipled divorce lawyer

A well-known perception of divorce 

lawyers is the idea they are ruthless 

characters who will stop at nothing 

to recover or preserve assets for 

their client and to line their own 

pockets, even if that leaves the 

needs of the spouse and children 

of the family unmet. The reality 

is very different. In fact, unless 

a divorce solicitor deals with the 

problems presented by their client 

in a sensitive, constructive and cost-

effective way, that solicitor will not 

be in practice for long.

2. Pre-acquired assets are 

excluded

There is a commonly held 

misconception that property or 

other assets owned before the 

marriage are excluded from the 

‘matrimonial pot’. In the landmark 

case of White, Lord Nicholls 

said that pre-marital property: 

“Represents a contribution made to 

the welfare of the family by one of 

the parties to the marriage. The 

judge should take it into account. He 

should decide how important it is in 

the particular case. The nature and 

value of the property, the time 

when, and circumstances in which, 

the property was acquired are 

among the relevant matters to be 

considered. However, in the ordinary 

course, this factor can be expected 

to carry little weight, if any, in a case 

where the claimant's financial needs 

cannot be met without recourse to 

this property.”

The treatment of pre-acquired 

assets was given consideration by the 

Court of Appeal in the case of Jones 

in January 2011. While credit was 

given to the husband for his pre-

acquired asset (in this case his 

business), the court looked at the 

effect of this in terms of the overall 

percentage division of the assets as a 

means of cross-checking the fairness 

of the decision. In other words, 

it is by no means a given that a 

pre-acquired asset will be ring-

The very broad 
discretionary 

jurisdiction of the 
Family Court can 
make predicting the 
outcome of a case 
more of an art form 
than a science
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In other words, the court has the 

power to overrule the trust deed and 

make the spouse or the children a 

beneficiary, in order to give effect to 

a fair division of the assets. However, 

a court will view differently an old 

family trust created well before the 

parties met and married, but the 

court will also be looking at the 

parties’ needs now and how these 

can be met.

7. Assets in an offshore trust are 

protected because offshore 

trustees will not be bound by 

English court orders

Enforcement against offshore 

trustees is an enormously complex 

area and cannot be covered in the 

space available here. Clearly, the 

outcome would depend on the 

nature of the offshore jurisdiction 

in question. However, its complexity 

demonstrates the fact that there is 

no simple rule that enables a spouse 

to “hide” assets offshore, believing 

them to be out of reach.

The obvious solution is to join 

the trustees as parties to the English 

proceedings and thus ensure that 

they would be bound by any order 

made. If the trustees will not submit 

to the jurisdiction, then the English 

court order would not be 

enforceable under the rules of 

private international law. However, 

an application could be made to 

the overseas court to enforce the 

order and that court would have 

complete discretion as to the course 

it should take. 

An example of how this situation 

might be dealt with by the Royal 

Court of Jersey is set out by Birt DB 

in the case of Re H Trust. “The 

observations which we have made do 

not lead to the conclusion that this 

court will ignore a decision of the 

Family Division or other overseas 

court. Far from it. That court will 

have investigated the matter fully 

and will have made a decision 

intended to achieve a fair allocation 

as between the spouses. 

“In such cases, the interest of 

of the power that the divorce 

court holds. For the trust lawyer, 

the ownership of an asset can be 

carefully structured, shared and 

restricted with the use of a trust. 

For the family lawyer, any asset in 

which one of the parties has an 

interest, or a potential interest, 

is capable of being considered a 

“financial resource” by the court 

and therefore prone to sharing on 

divorce. The court will look carefully 

at the history of a trust. Whether the 

trustees have ever said “no”, and 

letters of wishes can be compelling 

evidence of what the trustees, on the 

balance of probabilities, are likely to 

do in the future.
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5. If you and your siblings are 

all beneficiaries under a 

trust, claiming that you will 

be treated differently to your 

siblings (for example, in 

terms of advancements from 

the trust)

The spouse who is a beneficiary 

under a discretionary trust will 

be keen to argue that they have 

no hope of receiving anything at 

all. However, rather than simply 

accepting the discretionary nature 

of the trust, the court will be 

inquisitive about this. Arguing that 

you will be treated differently to 

your siblings will be difficult, if they 

have received advancements and 

you have not (yet).  

6. Your spouse can not claim 

against assets in a trust 

so long as your spouse is 

excluded from the list of 

beneficiaries

The fact that either party is a 

beneficiary of a trust is sufficient 

to bring it within the umbrella of 

a (potential) financial resource and 

therefore open to the claims of the 

other spouse. Furthermore, under 

section 24 of the Matrimonial Causes 

Act, the court has the power to make 

an order “varying for the benefit of 

the parties to the marriage and of 

the children of the family or either 

or any of them any ante-nuptial or 

post-nuptial settlement (including 

such settlement made by will or 

codicil) made on the parties to the 

marriage”.

COVER STORY

Even after a 
short marriage, 

the needs of both 
parties will take 
precedence over the 
preservation of one 
party’s family wealth 
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comity, as well as the interests of the 

beneficiaries, will often point 

strongly in favour of this court 

making an order which achieves the 

result contemplated by the order of 

the Family Division.”

8. Putting assets in to somebody 

else’s name shortly before 

a divorce will remove them 

from the “matrimonial pot”

Section 37 of the Matrimonial Causes 

Act empowers the court to set aside 

such a transaction if it was done 

with the intention of defeating 

the spouse’s claim for financial 

relief. If the transaction has taken 

place within three years of the 

application for financial relief, there 

is a presumption that it was done 

with that intention. In other words, 

although applications under 

section 37 are risky and carry 

potential cost consequences if 

unsuccessful, the court has the 

power to “undo” what has been 

done in the last three years unless a 

legitimate intention can be shown by 

the spouse who made the transfer. 

9. Spending all your 

savings when a divorce is 

contemplated 

will reduce the 

matrimonial assets 

and therefore 

deprive your spouse 

of the money

This sort of behaviour 

is the territory of the 

embittered litigant 

and the analysis and 

criticism of the parties’ 

budgets and spending 

can be a fruitful area for cross-

examination in the witness 

box. Clearly, if money 

has been frittered, 

then it is no longer 

capable of being 

paid out to a spouse. 

However, what the 

embittered litigant 

is not expecting 

is the following: 

“Where one party has deliberately or 

recklessly wasted, lost or given away 

assets in anticipation of trial, then 

it might be appropriate to add back 

the lost value of such assets into the 

balance sheet of that party’s asset. 

A distinction can be drawn between 

an entrepreneur taking a calculated 

risk with his investment strategy 

on the one hand, and deliberate 

and reckless conduct on the other” 

(Rayden and Jackson, On Divorce and 

Family Matters, 

vol 1(1) para 16.54, 

LexisNexis, 18th 

edition).

10. Depending 

on a parent 

for financial 

assistance before 

or during divorce 

proceedings 

and then 

claiming that 

this source 

of support 

cannot be 

relied upon in 

the future

This situation 

frequently arises 

in the context of school fees, but 

it also crops up, for example, if 

the parents of a divorcing spouse 

have historically gifted the annual 

exempted amount for inheritance 

tax purposes (currently £3,000 per 

annum) to their married child. It can 

be difficult to argue that this sort 

In attempting 
to preserve assets 

from the tax man, 
parents might 
unwittingly pass them 
straight to their child’s 
ex-spouse
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view of the justice of the case.”

This issue can be an important 

one in the context of tax planning. 

The main goal for many people is to 

ensure that family wealth passes from 

one generation to the next without 

giving too much away to the tax 

man. For a parent who is considering 

gifting assets to a married child, the 

potential risk of divorce proceedings 

is also an important consideration. 

In attempting to preserve assets from 

the tax man, they might unwittingly 

pass them straight to their child’s 

ex-spouse if the prospect of future 

divorce proceedings is not covered.

In October 2010, in the case of 

Radmacher, the Supreme Court said 

that “decisive weight” should be 

given to prenuptial contracts, 

providing an agreement has been 

freely entered in to by each party, 

with a full appreciation of its 

implications, unless, in the 

circumstances prevailing, it would 

not be fair to hold the parties to 

their agreement. This 

judgment has led the Law 

Commission to put forward a 

range of possible reforms of 

the law relating to 

prenuptial, post-nuptial and 

of regular financial assistance is not 

going to continue in the future.

The approach of the court would 

be similar to the approach taken in 

relation to the spouse who is a 

potential beneficiary under a 

discretionary trust, as Waite LJ made 

clear in the case of Thomas in 1995. 

“Where a spouse enjoys access to 

wealth, but no absolute entitlement 

to it (as in the case, for example, of a 

beneficiary under a discretionary 

trust or someone who is dependent 

on the generosity of a relative), the 

court will not act in direct invasion of 

the rights of, or usurp the discretion 

exercisable by, a third party. 

“Nor will it put upon a third party 

undue pressure to act in a way which 

will enhance the means of the 

maintaining spouse. This does not, 

however, mean that the court acts in 

total disregard of the potential 

availability of wealth from sources 

owned or administered by others. 

There will be occasions when it 

becomes permissible for a judge 

deliberately to frame his orders in a 

form which affords judicious 

encouragement to third parties to 

provide the maintaining spouse with 

the means to comply with the court’s 

separation agreements and therefore 

a change to the law in this area may 

be forthcoming, which would bring 

greater certainty. 

A pre- or post-nuptial agreement 

could be used in conjunction with tax 

planning measures in order to 

attempt to ring-fence the gifted 

assets from future divorce 

proceedings. Although the success of 

this would depend on what other 

assets/resources are available to the 

parties at the time of the divorce 

(as the court retains the final say as 

to whether the agreement is fair), 

a pre- or post-nuptial agreement is 

certainly worth considering as part 

of the tax planning process. 

Juliet Mayhew is a solicitor 

specialising in family law at Wilsons 
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T
he government’s consultation 
paper ‘Modern Workplaces’ was 
launched in May 2011. The 

stated aim of the proposals is to build 
a consensus around greater flexibility 
within the workplace. Among other 
changes, the consultation paper includes 
proposals for the introduction of a 
new system of flexible parental leave, 
the extension of the right to request 
flexible working and the introduction of 
compulsory equal pay audit as a specific 
remedy or punishment.

It is probably unsurprising that these 
proposals have been met with some 
consternation from the business lobby on 
the basis that employers are still coping 
with the additional paternity leave and to 
introduce these additional provisions is 
a step too far. However, the consultation 
raises a series of far wider issues.

Track record

Under the proposals, the principle of 
reserved maternity leave would be 
maintained. A basic 18 weeks maternity 
leave would be retained for mothers, 
while four weeks of shorter ‘parental 
leave’ will be available for each parent. 
With effect from 2015, the remaining 
30 weeks, of which 17 weeks would be 
paid, will be renamed ‘additional parental 
leave’ and will be available to be taken by 
either parent. 

The proposal is to introduce greater 
flexibility into the current system of 
rules governing how and when leave 
can be taken and by whom, with 
the proposal that leave could be split 
between parents and – if the employer 
agrees – taken in smaller chunks or on a 
part-time basis. There would not be an 
absolute right to take leave flexibly, but 

EMPLOYMENT

Kung fu fighting
The government’s plans to introduce more 
flexible working may be met with resistance, 
says Catherine Wilson

nor would employers have the right to 
refuse an employee the opportunity to 
take their statutory leave. Two specific 
proposals mentioned in the consultation 
are the concept of discontinuity, where 
leave might be taken in blocks of time 
between which the parent returns to 
work. Alternatively, leave may be taken in 
weeks or even days. 

The consultation relies on the 
concept that parents will provide self-
certified notice of their leave plans 
in line with specified notification 
requirements and builds on the existing 
additional paternity leave requirements 
introduced in April 2011. It does seem 
certain that employers will have to 
introduce systems to track and manage 
significant periods of absence, albeit they 
may be supported through a reformed 
PAYE system.  

An employer would retain the 
right of veto over a request for 
segmented or discontinuous leave 
and this could become another area 
of conflict. The consultation paper 
proposes a default position in the 
absence of agreement for parents to 
take leave in one continuous block. 

In contrast, the suggestion that both 
parents should be able to take leave 
concurrently seems unlikely to cause 
many employers any practical difficulties, 
unless both employees work for the same 
employer in linked roles. However, the 
potentially adverse financial consequences 
for parents should not be overlooked. 

The proposal for lone parents is that, 
where parents are not living together, the 
default position should be that the parent 
with main responsibility for the child 
should be able to take all the unreserved 
period of leave and pay.  

Specific views are also sought as 
to whether it would be inappropriate 
to exempt small and medium-sized 
employers from the flexibility provisions. 

Extension lead

There is a proposal to alter the agreed 
limits on leave entitlement. Paid parental 
leave would still be limited to the first 
year of a child’s life. However, in relation 
to unpaid leave, the consultation paper 
seeks views on the possible extension 
of the eligible period to up to one of a 
number of different ages, namely eight, 
12, 16 or 18.

Another proposal is the 
introduction of an express statutory 
provision to enable fathers/same sex 
partners the right to take time off to 
attend a limited number of significant 
antenatal appointments. 

A key change is the proposal to 
amend the statutory right to request 
flexible working to all employees, 
irrespective of their childcare 
responsibilities. This right to request 
flexible working has already been 
extended beyond the statutory scheme. 
It has become increasingly popular, not 
least as an alternative to redundancies 
during the recession and, according to 
research, most requests are accepted. 

There is no proposal to change the 
fundamental nature of the right to request. 
The government also feels the qualifying 
26 consecutive week period should 
be retained, but with the introduction 
of non-statutory encouragement to 
employers to consider flexible working at 
the time of recruitment.   

The extension of the right to request 
flexible working to all employees would 
be linked to the introduction of a non-
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statutory code of practice. 
Employers would simply 
have a new duty to consider 
requests reasonably. It will also 
remain the case that a request can 
be refused for ‘business reasons’. 
These are: the burden of additional 
costs; detrimental effect on the ability 
to meet customer demand; inability to 
recruit additional staff; inability to 
reorganise work among existing staff; 
detrimental impact on quality; 
detrimental impact on performance; 
insufficiency of work during the periods 
the employee proposes to work or 
planned structural changes.

Action stations

The consultation proposes to make 
it easier for employees to make 
temporary requests. They will be 
able to make an additional request in 
any 12-month period, if they state in 
the original request that they expect 
the change to last for less than a year. 
This may necessitate a slightly increased 
administrative burden on employers, 
but equally may encourage more 

pay audits, and such instances are 
specifically excluded from the 
proposal. At the same time, there 

are arguably far greater inequalities in 
the private sector, but far fewer equal 
pay cases and therefore the new 
provisions will not apply to them. 

The government has expressed its 
intention to implement these changes 
in 2015 should economic conditions 
permit. While it is too early to introduce 
new policies, it is timely for employers to 
review the way their existing policies are 
working and, in particular, consult with 
staff and discuss potential changes. 

The extent to which any new rights 
will be taken up must, however, be 
subject to some doubt. Surveys continue 
to report that the majority of new 
fathers will not take up increased rights 
due to concerns about financial costs and 
the impact on career prospects. All these 
factors mean that whatever the lofty 
ideals, legislation may not change societal 
attitudes for a few years yet.  

Catherine Wilson is a partner at 

Thomas Eggar LLP

regular reviews and great flexibility 
for parties. 

Finally, employers may receive 
multiple requests and therefore could 
value guidance on prioritising certain 
types of requests. The consultation 
does not propose the introduction of 
a prescriptive hierarchy of requests. It 
proposes to allow employers to take 
account of any other factor the employer 
considers relevant. This provision 
could expose employers to the risk of 
discrimination claims, notably in relation 
to gender and disability.

If an employer is found to have 
breached equal pay, employment 
tribunals will require employers to 
conduct an equal pay audit. It is difficult 
to see what practical benefit will be 
derived from giving employment 
tribunals the power to order equal pay 
audits. The vast majority of cases involve 
public sector workers whose employers 
have already undergone extensive 
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Whatever the lofty 
ideals, legislation may 

not change societal attitudes 
for a few years yet 
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W
hen I first told my 
colleagues in legal private 
practice that I was 

“switching sides”, their response was: 
“Not HMRC?” My revelation that I 
was going to become the legacy officer 
for an overseas development charity met 
with similar disapproval. 

As a solicitor, my heart would sink 
at the sight of lots of charities named 
as residuary beneficiaries. I couldn’t 
understand why they were so intent 
on asking the same questions, delaying 
distribution and racking up costs by 
asking for copies of documentation. 
Neither could I see the point of testators 
leaving a relatively modest estate to 
be divided among a large number of 
charities, only for their legacies to be 
eroded by fees as we sent out 18 copies 
of the same letter. 

Close ties

Now, I appreciate the strong bonds 
between individuals and their chosen 
charities and their eagerness to 
remember the causes that have been an 
important part of their life. The clue’s 
in the name: this is their legacy. The 
difference they always wanted to make.  

I’ve been staggered to learn how 
many of the services we take for granted 
rely on legacies. Charities play a bigger 
role in our communities and lives than 
most of us realise and, given that some 
organisations rely on legacies for 80 per 
cent of their income, you can see why 
those R185 forms and ex-gratia claims 
are such a big deal.

I’ve also realised how little I 
understood previously about the 

regulations and obligations, both legal 
and moral, that bind charities. As a 
solicitor, my hackles would rise when a 
charity told me how to do my job, but 
now I’ve encountered practitioners who 
are administering estates while oblivious 
to Re Benham and whose answer to every 
question is: “This is not a simply will.” 
(And no – that’s not our typo.)

Thankfully, I’ve joined a charity that 
works hard to develop good relationships 
with executors, but I can’t deny that the 
robust approach taken by a handful of 
legacy officers doesn’t help any of us. If 
both sides approach the matter expecting 
a fight, we’re all going to end up with 
blood on our collars. And how does that 
help the families stuck in the middle?

In the interests of bridging the gap 
between my professions old and new, I’d 
like to look at the most frequent areas of 
contention between solicitors and charity 
legacy officers and offer my perspective 
from both sides of the fence. 

“Charities should be grateful for 

what they get”

There remains an idea that legacies are 
“pennies from Heaven” and naturally 
we’re incredibly grateful to every 
supporter who helps us in this way. 
While it’s true that many supporters 
don’t share their intentions with their 
beneficiaries, a healthy number do, 
and this steady stream of ‘pledgers and 
intenders’ gives charities confidence 
to commit to long-term development 
programmes and research projects. 
Legacy income isn’t an ‘extra’: it’s vital 
to our everyday work and people’s lives 
depend on this money.   

“Charities ask a lot of questions”

Yes, that’s what I used to think, but now 
I dream about double grossing up and 
check property websites on a daily basis. 

If the testator named a lot of 
charities as residuary beneficiaries, ask 
the organisations to appoint a lead with 
whom you can correspond as this can 
save a lot of time and money.

Where a charity is a residuary 
beneficiary we have to demonstrate 
to our auditors (and to the Charity 
Commission, if asked) that we’ve 
received our entitlement: no more and 
no less. Hence our requests for schedules 
of assets and liabilities, estate accounts, 
marketing particulars, copies of the 
valuations and so forth. 

With only a small percentage of 
estates including a gift to charity and the 
majority of those gifts being pecuniary, 
it’s not surprising that some practitioners 
aren’t familiar with charitable exemption. 
If a charity enquires about double 
grossing up or appropriation they’re not 
being awkward or greedy. While the 
amount may seem inconsequential in 
an individual case, tax can add up across 
the charity’s whole caseload. Even if the 
£200 in question only covers an hour 
of your time, it can have an enormous 
impact in the developing country the 
testator wanted to help or at the local 
community centre they attended. As for 
those solicitors who are “waiting for 
HMRC to issue the R185”: you’ll be 
waiting a long time. 

Many charities also have trusted 
contacts who offer preferential rates for 
charities when it comes to the valuation 
and sale of chattels or shares. By speaking 
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Bridge of sighs
Emma Eagle, wills and probate practitioner turned 
charity worker, advises how to bridge the gap between 
the two worlds 
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 If both sides approach the matter 
expecting a fight, we’re all going to 

end up with blood on our collars 

July/August 2011

house is put on the market and an offer’s 
been accepted, but, even in such cases, 
charities can usually call on a qualified 
and experienced firm at short notice to 
avoid endangering a deal. 

“Charities don’t care about the 

families”

This is probably the area where everyone 
involved would benefit from better 
communication between solicitors 
and charitable beneficiaries. Nobody 
wants a grieving family to be upset by 
disagreements over the definition of 
“trustees’ discretion”, but that doesn’t 
mean a solicitor should tell a family 

that “the charities probably won’t even 
notice...”. And while it would be nice 
if the deceased’s family could buy the 
house that makes up part of the residue, 
charities have to demonstrate that the 
best possible price has been achieved. 

At CAFOD, being an organisation 
at the heart of a faith community, we’re 
especially mindful of the need to balance 
the expectations of legators’ friends and 
families with our responsibility to realise 
the gifts left to us in wills. Some of the 
most difficult situations involve ex-gratia 
claims, executor expenses, or claims 
for funds spent during the deceased’s 
lifetime. This is because charities simply 

to each other in the early stages of 
administrations, we can achieve a positive 
outcome for all involved. 

“Charities delay the distribution”

Before coming to CAFOD, I didn’t 
appreciate the amount of legislation 
charities are bound by when it comes 
to legacy management, but you can 
understand its importance when gifts 
in wills account for £1.9bn of annual 
income for British charities. 

This is particularly true when it 
comes to property. When a charity 
requests a section 36 valuation, it’s 
because we have to. Section 36 reports 
can usually be obtained within a week 
so they don’t have the negative impact 
on a sale that some agents fear. They’re 
obviously less likely to delay a sale if 
the valuation is carried out before the 
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don’t have the flexibility and discretion to 
agree to payments being made from the 
estate. 

Charities are only allowed to spend 
money on fulfilling their charitable 
objectives and the Charity Commission’s 
regulations on ex-gratia payments are 
strict. Requests are assessed on the 
grounds of a charity’s legal and moral 
obligations and whether or not the 
claimant has a legal remedy for their 
claim. Most charities have the power 
to settle a legal claim, but we will need 
details. For example, if the estate accounts 
state: “Lay executor expenses: £2,500,” 
we’re duty bound to seek clarification of 
the nature of the costs.

Our questions certainly don’t mean 
we suspect any impropriety and, in most 
cases, there will be a valid explanation 

and we’ll be able to agree the claim.
Claims for out-of-pocket expenses 

incurred during the deceased’s lifetime 
can also be sensitive. Whether the claim’s 
for: “£7.89 for a cardigan and grapes”; or 
“£10,000 for cakes and assorted pastries 
and petrol used visiting my brother during 
the last ten years,” we are indebted to 
solicitors who explain the law regarding 
such matters to their clients. 

There may be instances where one 
charity questions a claim, but another 
approves it. Smaller charities, for example, 
may not have an experienced member 
of staff to request or check accounts, 
whereas large ones may have sufficient 
income to make allowances that smaller 
organisations can’t afford. We appreciate 
that being in such a position can be 
difficult for practitioners, so please 
contact the charities involved if you have 
any questions.

“Charities don’t understand 

what’s involved in administering 

an estate”

Having sorted through bin bags of 
paperwork, I appreciate the hours 
required to reach probate, never mind 
distribution. However, where those hours 
are charged at a senior partner’s rate, we 
will ask questions. Similarly, when we 
see that two senior partners attended 
the legator’s funeral “as her friends and 
executors” but have charged the estate 
£2,500 to pay their respects, we have to 
comment. 

Thankfully, such extreme cases are 
rare, but charities are required to examine 
costs very closely. Generally, we’re used to 
costs of one to three per cent of the gross 
estate value and will look carefully at 
anything above that. There may be good 
reasons for higher charges but, again, 
we need to know. Those familiar with 
Re Jemma Trust and The Law Society’s 
guidance on non-contentious costs will 
appreciate our position; and transparency 
concerning charging structures at the 
outset of a matter often helps to avoid or 
reduce disputes at a later stage. 

I hope I’ve been able to shed some 
light on why charities do things in a 
certain way. There will always be cases 
where a will is contested or disputes 
arise but, having sat on both sides of the 
fence, it’s clear that life would be much 
easier for charities and solicitors if we 
communicated more openly and with 
a willingness to see matters from each 
other’s professional perspective.  

Emma Eagle is a legacy officer at 

Catholic Overseas Development 

Agency (CAFOD)
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 The clue’s in the 
name: this is 

their legacy. The 
difference they 
always wanted to 
make 

CHARITIESIN-PRACTICE

Sky's the limit Good communication 
between charities and solicitors will see 
the relationship fl ourish
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Let your
legacy be a
gift for life

CAFOD believes that every man,
woman and child matters. Our
staff and partners provide
emergency relief and long
term support to some of the
world’s poorest communities,
regardless of their race,
nationality or religion.

If, like us, you want to
create a world in which
life and hope can be
enjoyed by everyone,
please remember
CAFOD in your will.

Your legacy could
change lives forever.

For a free copy of our legacy booklet or to discuss CAFOD’s work and the
difference your legacy could make, please write toMaria Dyson, CAFOD,
Romero House, 55Westminster Bridge Road, London, SE1 7JB.
Telephone 020 7095 5367 or email legacy@cafod.org.uk

Photo: Pieternella Pieterse. Registered charity no. 285776
CAFOD is a member of Caritas International. R31324

For more information visit cafod.org.uk/legacy
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T
he legal framework for the 

provision of adult social care 

services dates back to 1948 and 

consists of a complex and confusing 

patchwork of legislation. The Law 

Commission’s review of adult social 

care law was announced in 2008 and 

was followed by the publication of 

a scoping report (Law Commission 

(2008) Adult Social Care: Scoping 

Report), consultation paper (Law 

Commission (2010) Adult Social Care: 

A Consultation Paper. Consultation 

Paper No 192), and consultation analysis 

(Law Commission (2011) Adult Social 

Care Consultation Analysis). 

The commission has now published 

its final report, which sets out our 

recommendations for the reform of adult 

social care (Adult Social Care (2011) Law 

Com No 326). A summary of the main 

recommendations follows. 

Structure of law reform

In our view, the consolidation and 

simplification of the existing legal 

framework would best be achieved 

by establishing a unified adult social 

care statute. This could be achieved 

by separate statutes in England and in 

Wales or a single statute covering both 

countries. This issue has been settled in 

practice by the introduction of part four 

of the Government of Wales Act 2006, 

which has given the National Assembly 

for Wales the power to legislate for all 

of adult social care. Therefore, we have 

recommended that there should be 

single statutes for adult social care for 

each of England and Wales, and that 

each statute should be accompanied by a 

single Code of Practice. 

PROVISION OF CARE

Statutory principles

We have recommended that the new 

statute should establish a single over-

arching statutory principle that adult 

social care must promote or contribute 

to the wellbeing of the individual. 

In effect, individual wellbeing must be 

the basis for all decisions made and 

actions carried out under the statute.

The statute would set out a checklist 

of factors that must be considered by 

decision makers. This means that, 

wherever practical and appropriate, any 

decision maker would be required to: 

 • assume that a person with capacity 

is the best judge of their own 

wellbeing;

 • follow the individual’s views, wishes 

and feelings;

 • ensure that decisions are based on 

individual circumstances and not 

blanket assumptions on the basis of 

age, appearance or condition;

 • give individuals the opportunity to be 

involved in decisions;

 • achieve a balance with the wellbeing 

of others;

 • safeguard adults from abuse and 

neglect; and

 • use the least restrictive solution.

Assessments 

The new statute would set out a single, 

clear duty to assess a person. As under 

the existing law, there would be a low 

qualifying threshold for an assessment, 

which is triggered where it appears to 

a local authority that a person may 

have needs that could be met by 

community care services. Under our 

scheme, a local authority could accept 

a person’s refusal of an assessment as 

discharging its duty to assess unless 

there were safeguarding concerns or 

concerns about the person’s capacity. 

Eligibility for services

Following an assessment, local authorities 

would be required to determine whether 

a person’s social care needs are eligible 

needs, using eligibility criteria, and to 

provide or arrange community care 

services to meet all eligible needs. The 

duty to meet eligible needs would be 

an individual duty, enforceable through 

judicial review.

The statute would require the 

secretary of state and Welsh ministers to 

make regulations prescribing the 

eligibility framework for the provision of 

community care services. Local authorities 

would be required to use this framework 

to set their eligibility criteria. However, 

our scheme would also allow the 

governments to set eligibility criteria at a 

national level in England or in Wales, if 

either government wished to do so. 

This eligibility system would be 

supported by a duty on local authorities 

to provide universal services to the 

wider community to help prevent or 

delay the need for more targeted social 

care interventions. 

Individual 
wellbeing 

must be the basis 
for all decisions 
made and actions 
carried out 

Tim Spencer-Lane highlights the main points of the 
Law Commission’s final recommendations for the 
reform of adult social care

Helping hand
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Carers’ assessments and 

eligibility

The new statute would set out a single 

and standalone duty, which requires 

local authorities to undertake a carer’s 

assessment. This duty would not depend 

on the cared-for person simultaneously 

receiving a community care assessment, 

but would require only that the cared-

for person is someone for whom the 

local authority has a power to provide 

services. In effect, the duty to assess 

a carer will arise even if the cared-for 

person has refused an assessment or is 

not eligible for services.

The new duty to assess a carer would 

remove the existing requirement for the 

carer to be providing a substantial 

amount of care on a regular basis. 

Furthermore, a carer would no longer be 

required to make a formal request for an 

assessment in order to trigger the 

assessment duty. 

29July/August 2011

Once a local authority has 

undertaken a carer’s assessment, it would 

need to decide whether to provide 

services to the carer. Under our scheme, 

both governments would be required to 

prescribe in regulations the eligibility 

framework for carers’ services. Local 

authorities would be required to meet 

the eligible needs of carers, either by 

providing services to the cared-for person 

or to the carer. 

Adult protection 

As well as setting out the legal 

framework for the provision of care and 

support, our scheme would set out the 

duties and powers of local authorities 

to safeguard adults from abuse and 

neglect. The new statute would 

provide clearly that local social service 

authorities have the lead co-ordinating 

responsibility for safeguarding. As part 

of that responsibility, the statute would 

29

place a duty on local authorities to 

investigate adult protection cases or 

cause an investigation to be made by 

other agencies. 

The duty to investigate would apply 

to an ‘adult at risk’, who would be 

defined as any person who appears to:

 • have health or social care needs; 

 • be at risk of harm; and 

 • be unable to safeguard themselves 

from harm. 

Furthermore, the local authority must 

believe it is necessary to make enquiries, 

for example, in cases where they are 

unable to carry out an assessment or 

provide appropriate services. 

The new statute would require local 

authorities to establish and maintain 

adult safeguarding boards and would set 

out the functions of the boards (which 

would include commissioning serious case 

reviews). The local authority, NHS and 

police would each be required to 

nominate to the board a member with 

appropriate knowledge and skills. 

The new statute will not set out new 

compulsory and emergency powers for 

local authorities in adult protection 

cases, such as powers of entry or 

exclusion orders, unless either 

government decided that such powers 

were needed. Furthermore, the existing 

power to remove a person from their 

home under section 47 of the National 

Assistance Act 1948 would be repealed, 

on the basis that it is incompatible with 

the European Convention on Human 

Rights, has several operational 

difficulties, and is, in practice, obsolete. 

The final report marks the 

completion of the Law Commission’s 

project on adult social care law. The 

government has announced that it 

will introduce legislation in 2012 to 

implement the recommendations it 

accepts in our final report. We believe 

that the recommendations set out in our 

final report create a clear modern and 

effective legal framework for both now 

and in the future.  

Tim Spencer-Lane is a lawyer at the 

Law Commission

One heart The Law 
Commission wants to 
establish a unifi ed adult 
care statute
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I
s the law of succession always fair? 

Not according to Greg Knight MP, 

who introduced a private member’s 

bill (the Estates of Deceased Persons 

(Forfeiture Rule and Law of Succession) 

Bill), in order to address perceived 

legal anomalies where an inheritance is 

disclaimed or forfeited by a beneficiary.

Generation gap

If a deceased grandparent leaves a 

will and a child disclaims (i.e. rejects) a 

legacy and/or an interest in the residuary 

estate as set out in the will, the act of 

disclaiming will most likely prevent that 

child’s children benefiting from their 

parent’s disclaimed share of the estate. 

This is usually contrary to the 

intentions of the grandparent who 

has died. Most grandparents intend 

for their estate to be divided between 

their children, but should any such child 

die before them, leaving children of 

their own, they would like that share 

to pass to those surviving grandchildren. 

Of course, because the provision in 

the will usually stipulates that a child 

must die before the deceased for the 

deceased’s grandchildren to take their 

parent’s share of an estate, the provision 

for grandchildren is not effective and 

they fail to take their parent’s share. 

However, under present legislation, 

a post-death deed of variation (unlike 

a disclaimer) allows the parent to 

redirect their inheritance under the 

terms of the deceased’s will to their 

own children. It also allows them to 

redirect their inheritance to other 

recipients and, if the Bill is enacted, 

such a deed could be used to 

circumnavigate the new law. 

Where there is no will, an estate 

passes under the statutory rules of 

intestacy, which stipulate the division of 

an estate between surviving relatives. 

Under those rules, children take their 

deceased parent’s share of an estate 

where the parent has failed to survive 

the deceased. If a beneficiary disclaims 

the inheritance due to them, that 

beneficiary will be deemed to have 

survived their parent and the disclaimer 

will prevent any children of the 

disclaiming child taking in substitution 

their parent’s interest. 

As described in relation to disclaiming 

an inheritance under a will, to inherit, 

their parent must die before the 

deceased. A professionally drafted will 

may help avoid such circumstances and, 

again, a post-death deed of variation of 

the terms of the will could be used to 

avoid the uncertain effects of a disclaimer.

Ageing process

The rules of intestacy also state the 

child of a deceased must attain age 18, 

or have entered into marriage or civil 

partnership, before they take a share of 

their parent’s estate. Thus, as the law 

presently stands, if a child dies before 18, 

is not married and leaves no civil partner 

at their death, but leaves children of 

their own, those children are disqualified 

from inheriting the share of their 

grandparent’s estate, which would have 

passed to their deceased parent. 

In this instance, the proposed 

legislation will be helpful. Such 

individuals may not be able to rely 

on the other beneficiaries under an 

intestacy varying that intestacy by deed 

of variation to ensure that they are 

benefited from the deceased’s estate. 

Perhaps less controversial, and in 

accordance with good public policy, 

where a person unlawfully kills the 

deceased in question, that person 

cannot inherit from the deceased’s 

estate, whether under the terms of 

a will or under the rules of intestacy. 

Perhaps more controversially, the 

children of the killer might be excluded 

as substitute beneficiaries because the 

terms of a will most likely specify that 

a beneficiary must die before the 

deceased for a beneficiary’s children 

to take in substitution. 

Clearly, a killer has not died before 

the deceased and, as a consequence, 

their children will fail to take the 

relevant share of the deceased’s estate. 

Again, the children of the killer cannot 

necessarily rely upon the other 

beneficiaries of the will or intestacy to 

enter into a post-death deed of variation 

to ensure they are benefited. In this rare 

circumstance the proposed legislation 

will be helpful. 

Subject to contrary express provisions 

in a will, the bill (which will likely soon 

become legislation) seeks to remedy the 

above scenarios.  

James Lewis is a solicitor at Howard 

Kennedy LLP

James Lewis considers the impact of the Estates of 
Deceased Persons Bill

Fair share
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FRANCE

A
lthough it is harder for foreign capital to invest in 
France than the UK, French property prices have 
proved far more resilient to the recession than 

those in the UK. There is no shortage of buyers of villas on the 
Cote d’Azur or chalets in the Alps that run well into tens of 
millions of euros. 

France’s tax rules run counter to basic UK tax principles 
and are aimed at preventing the erosion of its tax base through 
the use of offshore structures. As an illustration, the UK broadly 
allows non-UK residents to buy and sell UK land free of CGT 
on the basis that the tax is assessed on UK residents. France taxes 
all investors on the basis that French land is taxable in France 
regardless of the residency of the seller. Another example is the 
UK’s non-domiciled rules, which do not exist in France. 

Building works

An English private client lawyer may find this puzzling, 
though to the French mind it is unacceptable that a foreigner 

should escape taxation on a French asset or income arising 
outside of France, while a French resident is fully taxed. 
Many UK taxpayers would feel the same way if they 
understood how the UK system works. There are exceptions 
to this rule, based on particular tax treaties France has entered 
into (see below regarding UK companies), but you will 
have to look hard to work out when and how these 
exemptions apply. 

The last 12 months have seen some major changes in the 
way private capital can invest in French property, which is 
generally making the country easier to invest in. These are: 

 •  New fiduciary (fiducie) law which came into force in respect 
of individuals in March 2010.

 •  Tax information exchange agreements (TIEAs) entered into 
with many offshore jurisdictions.

 •  New tax treaty with the UK, which came into force in 
April 2010.

Private Client Adviser

Fortress France
Recent changes have 
combined to further 
France’s appeal to 
foreign investors, 
says David Anderson 

REGIONAL FOCUS
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The starting point for the new fiduciary law is that France does 
not recognise trusts as having any legal status. An immediate 
implication of this is that banks will not lend to any structure 
they believe is a trust. This means that any purchase by a trust 
of French land usually has to be structured as a purchase by a 
French property company, the shares in which are owned by the 
trust. This adds an additional layer of complexity and cost and 
also complicates the French tax position. 

The extension of France’s fiduciary law to individuals in 
March 2010 simplifies the position. The new law is not the 
same as a trust. It envisages an asset being transferred by a 
constituant (settlor) to a fiduciare (trustee) to look after for 
a beneficiare (beneficiary) who returns it in due course. 
As such, it is a very simple fixed trust, not dissimilar to the 
first trusts introduced by the Normans into England. 

However, French law recognises similar Anglo-Saxon trusts 
as fiducies if they can tick the relevant boxes 
in the French Civil Code. Accordingly, for 
the first time, a fiduciare can be the legal 
owner holding upon terms of a contract for 
a beneficiary. 

Many of the issues still need to be 
worked through, including what element 
of discretion the trustees can have and still 
come within the framework. However, the 
structure is workable for purchases by small 
self-administered pension fund trustees who 
should have no difficulty coming within 
the definition.

Out of bounds

France has taken a less relaxed approach than the UK to 
purchases of land by companies registered in tax havens. While 
in the UK, such entities, in broad terms, pay no capital gains tax, 
France taxes any gain on French property at 33.3 per cent, or 
50 per cent for black-listed jurisdictions and, in addition, has an 
annual tax at three per cent of the gross value of the property. 
This punitive tax has in the past made France off bounds for 
most offshore vehicles. The entry into force of TIEAs between 
France and most major offshore centres has changed the position 
on the three per cent tax.

The three per cent annual tax is payable broadly by 
corporate entities established in countries with which France 
does not have a tax treaty with an exchange of information 
clause. You proceed up the chain of corporate ownership. 
Accordingly, a structure with French land owned by a UK 
company owned by a BVI company would have to pay the 
three per cent tax at the BVI company level. 

The introduction of the TIEAs changes this. Provided the 
offshore company discloses the identity of its shareholders, the 
three per cent tax will not apply. This means that companies in 
these jurisdictions who are prepared to be transparent can freely 
invest in French property.

France has signed TIEAs with, inter alia, Jersey, Guernsey, 
Isle of Man (all of which are now in force) and BVI, the 

Cayman Islands, Turks and Caicos, and Bermuda, although 
ratification of some of these is still awaited.

France has also signed a new tax treaty with the UK. The 
old UK–France tax treaty contained some practical loopholes, 
which were widely used. For instance, UK companies owning 
French land were exempt from French capital gains tax under 
the particular wording of the treaty. 

French residents were exempt both in France and 
the UK from capital gains tax on the sale of UK property. 
This was very beneficial during the property boom for 
buy-to-let entrepreneurs wisely cashing out at the peak 
of the market. 

All this ended in 2010 with the coming into force of the 
new treaty. The new treaty affords some interesting opportunities 
and it is also worth remembering that the Inheritance Tax Treaty 
1963 remains in force and is very benign, though only applies to 

gifts on death.

Forward thinking

Additional finance acts are planned in the 
future, which would affect ISF (wealth tax). 
The intention is to abolish the French tax 
shield (bouclier fiscal ) which is intended to 
prevent a French taxpayer paying out more 
than 50 per cent of their income in tax. 
Other measures under consideration are 
to abolish the current wealth tax and 

replace it with a tax on the income 
deriving from wealth. 

Alternative suggestions include making the new wealth tax a 
flat-rate tax, for example of 0.25 per cent for wealth exceeding 
€1.3m and 0.5 per cent for wealth exceeding €3m. Currently, 
French wealth tax is progressive and certain types of investments 
are taxed at only 25 per cent of their true value for ISF – this is 
likely to increase to 50 per cent.

There is also talk that there will be changes to French 
gift and inheritance tax. At present, when gifts are made by 
“young” donors, the gift tax is reduced. This may be abolished. 
The tax-free allowances between donor and recipient 
are currently renewed every six years, but this looks likely 
to return to the old ten-year rule. Likewise, the top rate of 
close family inheritance tax (between parent and children) 
is currently 40 per cent and there is talk of increasing this to 
45 per cent. 

Overall, the picture for private investors in France is 
positive. The changes which now allow offshore funds to 
invest in French property are inevitably going to continue 
to drive up prices of prestige properties in the near to 
medium future. The fact that asset classes such as ski 
chalets, Mediterranean villas and vineyards exist in France, 
but not in the UK, and can now be bought with offshore 
funds, will lead to these kind of assets appreciating most 
in value.  

David Anderson is a partner at Sykes Anderson LLP

Allowing 
offshore funds 

to invest in French 
real estate will 
continue to drive up 
prices of prestige 
properties 
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I
n a report from 2007, the Swiss Bankers Association 
resolved that Swiss banks reflect the qualities of the Swiss 
nation as a whole, namely, “qualities and traditions such as 

cosmopolitanism [sic], expertise, efficiency and discretion”.
From an aesthetic perspective, Switzerland is one of the most 

beautiful countries in Europe, if not the world. It boasts lakes 
nestling among mountain ranges, crisp snowy winters for skiing 
in the winter, and balmy bright summers filled with sunshine. 
The Swiss have made very good use of these natural amenities, 
with a strong farming and agricultural tradition (think of Swiss 
cheeses such as Emmental and Gruyere and Swiss chocolates 
which are exported internationally). The Swiss precision 
manufacturing industry is also legendary (think of watch brands 
such as Rolex and Tissot and multinational corporations such as 
Nestlé and Roche).

Most importantly, through a policy of fiscal conservatism, allied 
with local and international expertise, and doors which are open to 
the world’s wealthiest, Switzerland has positioned itself as one of the 
world’s foremost jurisdictions for wealth management, and a haven 
for the wealthy from near and far.

Marriage of convenience

Switzerland is something of an anomaly in both European 
and international contexts. A landlocked nation, engulfed by 
historically powerful nations and geographically at the centre 
of two world wars, Switzerland has quietly followed its own 
agenda to great avail. The country is in many ways a marriage 
of convenience between connected territories with historic 
ties. Before the mid-nineteenth century, the geographical area 
which now forms Switzerland consisted of independent regions 
with their own cultures and legal systems. It was only in 1848 
that these regions, known as cantons, came together to form a 
centrally governed state and, even then, their cultural differences 
and strong independence are apparent in their four national 

languages and the considerable level of powers 
devolved to each canton.

Switzerland enjoys a per capita GDP among the 
highest in the world. Since the Second World War, the 
focus of the Swiss economy has been largely financial. Over 
the years, Switzerland has built up its status as a global financial 
centre, in particular in Zurich and Geneva. With a reputation 
built on foundations of discretion and independence, the 
internationally rich and mobile have sought out the expertise 
of Swiss banks and fiduciaries to secure and manage their 
portfolios. 

Switzerland’s position as a centre of excellence for financial 
services is legendary. According to the Swiss Bankers Association, 
in 2010 the banking sector alone made up 6.7 per cent of GDP 
and the financial sector as a whole, which employs six per cent 
of the entire Swiss workforce, accounts for around 11 per cent 
of value added in Switzerland. 

Even more impressively, the Swiss banks are market leaders 
in cross-border wealth management, with a market share of 27 
per cent. These statistics highlight two important facts about 
Switzerland. The first is the importance of the financial sector 
and, in particular the banks, both to the Swiss economy and 
to the Swiss identity. Second, and perhaps more significantly, 
they highlight Switzerland’s power as an international centre of 
global wealth management.

Lofty peaks

There are a number of reasons for this position. The most 
obvious of these factors is the country’s position in Europe. 
While Europe may not be the political and economic 
powerhouse that it once was, it still remains a great draw 
for international investors. The rich history and traditions of 
European countries, coupled with open financial centres, are 
a draw to the wealthy the world over. Switzerland has long 

Switzerland demonstrates all the key attributes of an 
international centre of global wealth management, 
say Rosamond McDowell and James Dudbridge
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enjoyed a reputation as an international safe haven for wealth, 
while its proximity to many of Europe’s most popular residential 
locations is extremely attractive. 

Another key factor is Switzerland’s notoriously conservative 
approach which has helped safeguard its economy throughout 
economic crises, wars and natural catastrophes. That is not to 
say that Switzerland is immune to global downturns, to which 

it is exposed as a result of financial giants such 
as UBS and Credit Suisse, but 

the conservative approach of 
Switzerland’s host of private 

banks continues to ensure 
that deposits are safe and capital 
reserves remain high. 

Private banks have very 
limited exposure to commercial 

loans and the mortgage 
market, so loan to capital 
ratios remain solid. The 
effect of this entrenched 
conservatism is borne out 

in the strength of its 
currency and low interest 

rates. Historically, Swiss francs 
have been considered a safe haven 

during times of economic instability and 
political turmoil, along with 

commodities such as gold. This 
position is particularly noticeable at 
present. While the Swiss franc was 
already strong following the 

economic crash in 2008/09, soaring 
food prices and subsequent unrest in 
North Africa and the Middle East oil-
producing states have caused the price 
of oil to rocket, leading to a further 
rush on Swiss francs. 

This is compounded by the 
relative weakness of the US dollar and 

the dire situation in Japan following 
the recent earthquake and tsunami. 

Switzerland offers a stability that most other 
countries cannot offer.

Furthermore, Switzerland enjoys an 
unrivalled reputation as a nation of great 
efficiency and discretion. Many clients want 

Switzerland 
enjoys an 

unrivalled reputation 
as a nation of great 
efficiency and 
discretion 
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and expect their offshore wealth to be kept secure and away from 
the prying eyes of the authorities. Switzerland prides itself on its 
discretion in all matters relating to private wealth. The tension 
between banking secrecy, one of the central tenets of the Swiss 
banking system, and the growing demand internationally for 
information exchange and fiscal transparency, is very carefully 
managed by the Swiss authorities.

Upwardly mobile

Switzerland’s position as an international financial centre is 
shored up significantly by lenient personal tax regimes. Tax 
rates vary across the different cantons, but with no capital gains 
tax on personal moveable property, and favourable income tax 
rates, the country is well positioned to welcome the wealthy. 
For immigrants of non-Swiss origin, this includes the possibility 
of agreeing a fixed rate of income tax with the authorities, on 
certain assets, known as the ‘forfait’, which gives certainty as to 
their tax burden. 

The generation and investment of wealth encourages 
the movement of people and their assets across the globe. 
As a prime example, London in particular is a beneficiary 
of this financial globalisation, with the UK’s flexible and 
relatively open stance to outside investment. The UK remains 
a major international jurisdiction which is “white-listed” 
by the Organisation for Economic Cooperation and 
Development, as having implemented the internationally 
agreed tax standard, while offering a tax regime with 
significant advantages to persons originating in another 
jurisdiction taking up residence in the UK, but retaining 
a domicile (applying a common law definition to that 
concept) in their home of origin.

Non-domiciled UK residents with substantial wealth require 
the services of an offshore jurisdiction through which their 
wealth can be sited “offshore”, in order to take advantage of the 
UK’s tax regime. These services have traditionally been provided 
by Crown Dependencies offering a common law background 
and legal system, with recognition of trusts. Over the last few 

decades, other jurisdictions have begun to compete for this 
business. 

Switzerland is not only convenient in that it offers the 
requisite wealth management expertise in a similar time zone, 
as well as being a major financial centre in its own right, but 
has also shown flexibility in 2006 in ratifying and implementing 
the Hague Convention on the Law Applicable to Trusts and 
their Recognition, thus giving comfort to clients for whom 
trusts are an essential part of wealth structuring requirements. 

Broad appeal

In a global economy, the organisation of personal wealth in 
trusts and other intricate holding and management structures, 
such as foundations, investment companies, SICAVS and the like, 
requires the provision of bespoke legal and other professional 
advice. Paradoxically, for the most complex of international 
structures, a personal service is vital from advisers who will 
assume responsibility for their management. Advice will often 
be required at a moment’s notice by clients, banks, financial 
advisers and fiduciaries, and this requires on-hand expertise, often 
immediately and ideally by personal attendance and not ‘virtual’. 

As a result, there is an increasing demand for foreign private 
client lawyers with specialist expertise in wealth structuring and 
offshore trusts located within Switzerland. In 2003, building on 
an existing valuable Swiss client base, Collyer Bristow LLP set 
the trend as the only UK law firm with a presence in Geneva. 
Since then, other UK based law firms have followed suit to take 
advantage of the global nature of the wealth passing through 
the country. 

This sums up neatly the draw of Switzerland as a 
jurisdiction for those looking to protect and structure their 
global wealth, as well as service providers based there, who 
are able to provide the necessary legal, structuring and wealth 
management expertise. 

Rosamond McDowell is a partner and James Dudbridge a 

trainee solicitor at Collyer Bristow LLP

SWITZERLANDREGIONAL FOCUS

Lofty peaks 
Switzerland is 
developing a strong 
reputation in global 
wealth management

SWITZERLAND
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BUSINESS STRATEGY

A
t the moment there are simply 
too many law firms and not 
enough work. Work no longer 

just arrives; now it has to be won. If that 
wasn’t hard enough to swallow, the dark 
cloud of Clementi and Tesco Law looms, 
which means, like it or not, traditional 
private client practice could very soon 
have a slick and aggressive competitor 
that will alter massively the way the 
public buys personal legal services.

Pointing the finger

An easy answer would be to lay all 
responsibility at the door of your firm’s 
business development or marketing 
resource. However, private client is 
an area that relies more on trust and 
relationship than on technical ability. This 
means that your firm’s most effective 
promotional tools have to be the fee 
earners themselves, the people who will 
actually deliver the advice to the client.    

I accept that this is going to take 
some seismic shift in traditional 
fee-earner behaviour – while no one 
entered the law to become a salesman, 
a completely different mindset is going 
to be required if you and your firm 
are going to do what’s needed to 
win more work, keep the clients you 
have and make sure those clients are 
referring you within their network at 
every opportunity.

I use the term ‘behavioural 
change’ carefully. The whole notion 
of behavioural change is contentious. 
It drums up touchy-feely images of 
emotional discovery, of counselling and 
personal upheaval. The truth (in a legal 
services’ context at least) is that it’s just 

Genies in the lamp
Fee earners could be a law firm’s secret weapon for 
winning new business, says Douglas McPherson

about applying some common sense to 
the business development activities you 
engage in; activities that will actually 
generate relationships that will in turn 
provide fee-earning opportunities. 

The first point to bear in mind 
when I talk about activities is that’s 
exactly what you should be focusing 
on – activities and not results. You will 
never make a client instruct you, but you 
can take action that will increase your 
visibility in the right areas and in front 
of the right people. This will stack the 
odds in your favour for when the client 
is weighing up who to instruct.

I split these activities into three steps: 
get out, get on, get in.

‘Get out’ is exactly that: get out of 
the office. Get out and see your clients 
and keep your relationship going in 
person. As the eleventh commandment 
says: “Lawyers shalt not communicate 
by direct mail alone.” Get out and get 
in front of your prospective client set, 
whether that’s by joining local business 
clubs, participating in networking 
forums, or speaking at professional 
associations. Offer to chair your local 
independent school’s board of governors 
for free. Who knows who you’ll meet.

Also, get out in front of your 
firm’s wider client base. Cross-selling 
is described repeatedly to me as: 

“Something we know we should be 
doing but never get round to.” But think 
about it logically: these are people who 
already trust your firm, who have chosen 
to work with your firm. If you were 
to cultivate relationships across your 
partnership to facilitate introductions 
that would allow you to, for example, 
tell your commercial clients about your 
private client specialisms, I know you’ll 
be surprised by your success.

Measurement tool

Once you are out and about, the second 
major change to your mindset should 
relate to measurement. On the private 
client side, BD is less a structured 
strategic campaign than random acts of 
heroic love. You need to keep a record 
of where you go, what you do, who 
you meet in the first instance, then of 
how many of those contacts lead to 
follow-up coffee appointments. From 
there, the next step is to measure how 
many coffees lead to opportunities, 
pitches, and ultimately new business. 
By doing this, you’ll see what suits you 
best, what generates the best return, and 
where you should spend time and effort 
in the future.  

And just a word of caution before 
you get out there – don’t sell. When 
you meet someone, tell them what 
you do and then concentrate on 
building a relationship. Talk football, 
holidays, food and wine; don’t open 
with the elevator script. So many people 
across the professional services think a 
sales pitch is a starting point, it isn’t. Just 
focus on lead generation and the fees 
will look after themselves.

 At the moment 

there are too 

many law firms and 

not enough work
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lawyer/client partnership is built. And I 
use the word ‘partnership’ purposefully, 
because partnership is as important to 
private client practice as it is to your 
colleagues in the commercial department.

I was going to use this last anecdote 
as an example of ‘getting in’, but 
thinking about it, it’s much better as an 
example of the whole process. I have 
a contact for whom more than 80 per 
cent of his (not insignificant) client base 
is one very extended family. From one 
chance meeting (getting out) and the 
completion of one initial matter, he kept 
in touch, developed a relationship (got 
on) and from there he’s met cousins, 

uncles, brothers, and now even the sons 
who are becoming of business-owning 
age. He’s definitely been able to ‘get in’.

While few would argue there’s a 
need for a level of behavioural change 
within law firms, the mainstay of that 
change is really just the adoption of 
smarter (and cheaper) BD activities and 
a system to measure the success they 
generate. All you need to do is to get out 
there, get on with people, and you’ll get 
in. For life. 

Douglas McPherson is director 

of marketing consultants Size 

101/2 Boots

 Private client is an area that relies more 

on trust and relationship than on 

technical ability
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Once you have met whoever it is 
you need to meet, you need to ‘get on’ 
with them. Getting on with people is 
fundamental to building and maintaining 
private client relationships. You are 
hardly ever going to be involved in 
anything other than very personal and 
often very difficult conversations, so a 
strong relationship is key. 

Moreover, if these new contacts – 
and, to be fair, your current clients – are 
going to refer you on to their family 
and friends, a strong relationship is 
absolutely fundamental. You can spend as 
much money as you like on advertising, 
sponsorship and direct mail, but I 
would challenge you that no marketing 
mechanism will ever deliver as much 
return as personal referrals. 

Magic potion

There isn’t a magic formula to getting 
on with people, but I find that treating 
others as you like to be treated yourself 
is an excellent start point. According to 
recent research, physicians who take the 
time to engage with their patients are 
much less likely to be sued. Obviously 
the fact you don’t take the time to ask 
after someone’s wife/dog/football team 
won’t see you end up in court, but it 
could see you lose potential instructions 
from existing and/or new clients.

Someone (somehow) worked out 
that it’s eight times easier to sell to 
someone you know than to a new client. 
If that is the case, a little more getting on 
will see you generate more work from 
your existing clients and see your name 
passed on more readily by the people 
you meet.

The last part – ‘get in’ – is perhaps, 
on the face of it, more linked to 
commercial practice, but the truth is it’s 
equally as applicable to private client 
work. The aim of every private client 
lawyer has to be to provide a service 
their client can’t do without, to be the 
first person the client thinks of when 
advice (and over time this could be on 
any subject not just the law) is required. 

It’s 25-odd years ago since David 
Maister wrote The Trusted Advisor but 
that position should be no less coveted as 
it has to be the platform upon which any 

Magic touch Fee earners are 
integral to a law fi rm’s success
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Please tell me a bit about the 

society’s background 

The Society for Later Life Advisers 
(SOLLA) was established in 2008 as a 
not-for-profit consumer organisation 
to link older people and their families 
with accredited independent financial 
advisers who have achieved an 
objective standard of competence and 
professionalism (the Later Life Adviser 
Accreditation (LLAA)) in financial 
matters relating to later life. 

Tish Hanifan had been involved with 
the development of an organisation for 
lawyers who advise on a range of older-

client matters (Solicitors for the Elderly 
(SFE)). She realised that there was a 
need for a similar organisation which 
would help consumers find specialist 
independent financial advisers and also 
assist these advisers to develop their skills 
and expertise.

Jane Finnerty and Tish Hanifan 
worked together along with other 
industry representatives to develop the 
standards for both the long-term care 
and the equity release examinations.

It was a logical progression from 
this for them to collaborate to develop 
an accreditation that required advisers 

Star gazing
The Society for Later Life Advisers explains how it is 
striving to raise standards in financial planning for 
the elderly

INTERVIEW

to provide a holistic approach to the 
area of financial advice in later life. A 
steering group to develop these standards 
was established in conjunction with the 
Financial Services Skills Council (FSSC) 
(now the Financial Services Partnership 
(FSP)). Organisations such as Which? 
and Age Concern were represented on 
this steering group. The objective was to 
develop standards that would be easily 
recognisable and trusted by consumers.

The accreditation was to take advisers 
beyond the competence level required 
by the FSA and they are independently 
assessed as a specialist in later-life financial 
matters – from pension annuities to care 
fees planning and equity release.

Once an adviser has passed the 
Later Life Adviser Accreditation they 
are eligible to apply for full membership 
of SOLLA, which seeks to link the 
consumer with these advisers as a trusted 
source of independent financial advice.

We now have in excess of 100 
members across the UK and are growing 
steadily every quarter. We also have 
associate and affiliate membership 
categories:

 • full members of the society must be 
fully accredited;

 • associate members are advisers 
awaiting accreditation who have 
a one-year period from joining in 
which to become fully accredited;

 • affiliate members are those 
individuals, non-profit and charitable 
organisations with links to later-life 
matters who promote the society.

High society 
Founder members of 
SOLLA Jane Finnerty 
(main) and Tish 
Hanifan (inset) 
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The SOLLA board of directors 
are responsible for the day-to-day 
management and strategic development 
of the company. Jane Finnerty and Tish 
Hanifan are the joint chairs. In carrying 
out the company management, the board 
relies on the advisory board to provide a 
link with the financial services sector and 
with the care sector. 

This ensures valuable feedback 
and interaction with practitioners. 
The advisory board is made up of 
practitioners, industry professionals and 
specialists. SOLLA is fortunate that the 
advisory board members give their time 
voluntarily to act in the capacity of 
advisers to the Society.

Why did you think that SOLLA 

was necessary?

There are a lot of very competent, 
skilled, independent financial advisers in 
the market, whose advice could make 
a considerable difference to the older 
people and their families, who are faced 
with making decisions about both care 
funding and a range of related financial 
planning. The difficulty is that it is not 
easy for the consumer to identify these 
advisers. 

The acquisition of qualifications is 
only one way to evaluate the skills of an 
adviser. It is also important to have the 
appropriate ‘soft skills’ and also to have 
a good understanding of related legal 
matters, such as working with attorneys 
and deputies.

There is also the issue of credibility. 
Financial services do not always have the 
best press coverage and consumers are 
sometimes reluctant to take advice. The 
myriad qualifications and designations 
used in the sector are generally poorly 
understood by the consumer. The Later 
Life Adviser Accreditation is developing 
as a ‘trusted brand’ in which consumers 
can have confidence.

How do people become members 

of SOLLA?

Full members must be able to meet four 
specific standards. These standards must 
be achieved to be fully accredited.

Standard LLAA-1 – “Knowledge Base” 
(minimum entry level requirement).

 • An adviser must be qualified in 
accordance with the FSA rules to 
give financial advice.

 • An adviser must be assessed as 
competent to give financial advice 
under their firm’s T&C arrangements.

 • An adviser must demonstrate 
knowledge and understanding of 
financial options relating to later-life 
planning and must hold an approved 
LTC qualification.

 • An adviser must demonstrate 
knowledge and understanding of 
equity release and the effect such 
type of arrangements may have 
on their advice and must hold an 
approved ER qualification. 

Standard LLAA-2 – “Application of Soft-
Skills and Knowledge”.

 • The adviser has a good working 
knowledge and understanding of the 
needs, capacity, and issues of dealing 
with older clients.

Standard LLAA-3 – “Continuing 
Professional Development” (CPD).

 • The adviser must have, and continue 
to maintain, their adviser competence 
and CPD directly related to the 
older-client matters as appropriate.
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Standard LLAA-4 – “Maintain and Work 
Within a Supportive Environment”.

 • The adviser must work within, or 
be able to show they can source, a 
‘supportive environment’ to maintain 
their ongoing learning and CPD 
and ensure the LLAA standards are 
maintained.

What is the membership split in 

terms of professions? 

We have an affiliate membership 
category which allows other professions 
and groups to link with SOLLA.

What are the main aims of the 

organisation?

SOLLA not only promotes and raises 
awareness among consumers, their 
families and professional advisers of 
financial issues in later life, but also 
builds relationships with statutory and 
voluntary agencies, charities, housing and 
social care providers, financial services 
firms and those organisations who are 
interested in the financial wellbeing of 
those in later life.

We aim to raise the standards of 
practice of those engaged in advising in 
the older-client market by promoting 
the highest levels of professionalism 
in financial advice; identifying and 
developing best practice by means of 
high-quality bespoke training that we 
provide and the dissemination of the 
latest information and know-how. We 
act as a centre of technical excellence for 
later-life advisers, input into legislative 
and policy change and contribute to 
debates on policy.

SOLLA provides a comprehensive 
range of training, which allows advisers 
to develop their CPD in specific areas of 
advising older clients. SOLLA provides 
courses on topics that would not 
usually be offered by financial services 
organisations. For example, we offer 
training on matters of mental capacity 
and substituted decision making, as well 
as welfare benefit training and tax for 
older people.

What are the most common 

problems members of SOLLA 

encounter in advising the 

elderly?

SOLLA members cover a wide range 
of later-life issues – some specialise in 
care fees planning, equity release, and 
a growing number in at-retirement 
planning – so there are a variety of issues 
arising across the board. We work with 
other specialist bodies, such as Solicitors 
for the Elderly, Tax Help for Older 
People and Counsel and Care, so where 
someone has a very specific concern, 
such as debt problems, or an HMRC 
tax query, we can refer them to the 
right place.

There is a real challenge for advisers 
in this sector, as a significant proportion 
of the advice is given to attorneys and 
deputies, rather than directly to the 
individual themselves. This requires 
a clear understanding of the powers 
and limits of such substituted decision 
making. The accreditation tests this and 
SOLLA provides training for members 
on this particular area.

One frequent problem is that the 
consumer may come for advice quite 
late in the day, either because they 
have been unaware of the availability of 
specialist advice or been unsure how to 
access it. That is why it is so important 
for SOLLA to raise consumer awareness. 
The earlier advice is sought, the more 
options there are available to the 
consumer. 

This is a public awareness issue, 
which is also being addressed at 
government level, where local 
authorities are being directed to 
ensure that self-funders get signposting 
to appropriate sources of information 
and advice. SOLLA is one of 
the organisations that is suggested 

as an appropriate source of 
financial advice.

How does SOLLA interact with 

Solicitors for the Elderly and 

similar organisations? 

As more other professional organisations 
become aware of the LLAA, there 
is increasing collaboration at an 
individual level between members of 
such organisations. Also, at regional 
group level, members sometimes attend 
seminars hosted by organisations such as 
SFE or the Society of Trust and Estate 
Practitioners (STEP). 

The respective memberships 
may seek to work more closely with 
other advisers they can trust, and it is 
reassuring to them to be able to identify 
those financial advisers who have above-
regulatory competence as evidenced 
by the acquisition of the LLAA and 
membership of SOLLA.

Do you think advising the elderly 

will become more complicated in 

the future? If so why?

Yes. Increased longevity means money 
needs to last longer, and an ageing 
population means more people may 
suffer lack of capacity to make their own 
decisions and may need care. The general 
cutting back of provision from the state 
means people and their families will 
need to make more planning decisions 
than they did before.

Does SOLLA canvas government 

or other decision makers for 

changes to policy relating to 

issues affecting the elderly? 

Yes. SOLLA representatives do sit on 
various policy committees and contribute 
to the debates. We also contribute to 
consultations relating to older-client 
matters. We are able to reflect the range 
of views and experiences of our growing 
membership. 

However, all our members are 
independent financial advisers and will 
have specific political views of their own. 
SOLLA is apolitical and therefore doesn’t 
take a political viewpoint on party lines. 
We also do not have a remit to lobby on 
any matters. 

 Cuts in state 

provision means 

more people will 

need to make more 

planning decisions 

than they did before

INTERVIEW
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SPONSORED FEATURE

W
ith full implementation 
of the Legal Services 
Act 2007 impending 

in October 2011, and with many of 
the reforms already in place, the legal 
profession is being forced to navigate 
some unsettling winds of change. The 
markedly different landscape which 
is now on the horizon brings with it 
serious challenges for all participants. 
But it also presents opportunities for 
those willing to embrace the changes. 
This article considers how firms of 
specialist genealogists can help probate 
practitioners seeking to thrive and 
prosper in the new landscape.  

Partnership model

As greater competition unleashed 
by the reforms threatens to squeeze 
revenues, the key will inevitably be that 
of improving efficiency of processes. In 
effect, reducing costs and offering better 
value for money for clients. That is, after 
all, one of the objectives of the reforms. 
But therein lies a dilemma for the law 
firm. There is a finite limit to how much 
can be recouped from efficiency savings. 
And, when efficiencies are attempted, 
the law of unintended consequences will 
often rear its ugly head.  For example, if 
work is carried out on the basis of ever-
increasing ratios of unqualified paralegal 
staff to solicitors, there is a potential for 
client care to be adversely impacted, with 
the legal practice then finding itself on 
the road to professional negligence claims 
hitherto avoided. 

So how can the probate genealogy 
firm help?     

First and foremost as a trusted 
outsource partner. Using a specialist 
probate genealogist will enable the 
practitioner to spend less time on 
non-legal work that clients do not 
want to, and should not have to, pay a 
premium for. It may be a simple case of 
obtaining the current addresses of the 
beneficiaries to a will where details are 
sketchy, or out of date.  Alternatively, a 
full investigation into statutory next of 
kin might be needed to determine – and 
then locate – all of those entitled to 
share in an intestate estate.      

Whatever the situation, the probate 
genealogy firm can provide a professional 
service tailored to the exact requirements 
of the practitioner’s enquiry and which 
is fully integrated to the needs of the 
underlying client. More importantly, 

Oiling the wheels

NICK INGHAM, LEGAL MANAGER, ANGLIA RESEARCH SERVICES

specialists will bring a level of expertise 
and problem-solving experience to 
missing beneficiary situations which can 
be delivered normally at fraction of the 
probate practitioner’s own hourly rate.    

Outsourcing other elements of the 
estate administration process is also 
possible. The practitioner may need 
to locate certificates or other documents 
proving vital (life) events, such as birth, 
marriage, death certificates, adoption 
certificates, decrees absolute, or copies 
of wills and grants of representation. 
The necessary searching and application 
can be carried out speedily and cost-
effectively by the probate genealogist, 
who will act as a single point of 
contact, obviating the need for the 
practitioner to locate and deal with 
different record offices. 

Nick Ingham considers how probate genealogists 
can help practitioners strike the right balance in 
the new legal landscape
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Related to risk management is the 
facility to source and arrange missing 
beneficiary indemnity insurance, if this 
is required as part of an administration. 
Practitioners are best advised to look to 
genealogists who are authorised by the 
FSA to undertake insurance mediation, 
and who have long-established 
relationships with underwriters allowing 
for cover to be incepted at the best 
possible rate on the basis of the 
firm’s report.

In harmony with the move towards 
outcomes-focused regulation (OFR) 
that aims to give lawyers greater 
freedom in how they deliver their 
services to clients, it is suggested that 
practitioners should look to probate 
genealogy firms who are able to work 
with the lawyer to find the most 
suitable fee structure for the assignment 
at hand. Anglia Research, for example, 
is able to accept instructions on either 
the traditional time-charge method 
of working or, if appropriate, it can 
proceed on a contingency fee basis. 
This flexibility may become increasingly 
important in an environment where 
personal representatives (and by 
extension their advisers) are required 
to be able to demonstrate that they 
have made a cost effective decision in 
relation to the necessary work, on the 
basis of proportionality.  And this, in 
turn, requires the research firm to offer 
a flexible framework of costing solutions 
to assist (rather than hinder) personal 
representatives and practitioners in 
fulfilling that duty. 

Mutual benefit

In addition to the range of possibilities 
for deploying the skill set of the 
genealogist to improve efficiencies, while 
at the same time minimising risk in the 
post-Legal Services Act landscape, is the 
potential for probate genealogists and 
practitioners to assist one another in 
generating new work. Two immediate 
possibilities come to mind.

First, practitioners will occasionally 
encounter, or be consulted, in relation 
to intestate estates where there is 
seemingly no ‘client’ capable of acting 
as personal representative and thereby 

instructing the practitioner.  For 
example, there might be a case 
where the lawyer is in contact with 
relatives of the deceased by marriage, 
but not by blood.  

Another possibility might arise 
when an estate is referred to the 
practitioner by a relative or close 
friend of the deceased who has no 
knowledge of the deceased’s kin. In 
either situation, the temptation could be 
to refer the case straight to the Treasury 
Solicitor’s bona vacantia division. But 
experience suggests that very few cases 
are truly bona vacantia. Consider that 
the Administration of Estates Act 1925 
provides for intestate succession by 
relatives as distant as descendants of 
uncles and aunts of the half blood. To 
avoid losing the opportunity to act in 
these cases – and many other similar 
situations – they can first be referred to 
a probate genealogist who, more often 
than not, will be able to find someone 
capable of instructing the practitioner 
in the administration.  Naturally, the 
cost basis on which the genealogist 
is asked to assist must be agreed 
in advance, but with a range of 
practical costing solutions available to 
practitioners, this is unlikely to be an 
insurmountable hurdle.

The second possibility arises from 
the ‘speculative’ work carried out by 
some firms of genealogists arising 
from the published lists of the Treasury 
Solicitor’s bona vacantia division, and 
other sources. In the case of the Treasury 
Solicitor’s list, for example, where – of its 
own initiative – the probate genealogist 
succeeds in locating kin who are entitled 
in priority to the Crown, this results in 
an estate administration which will need 
to be completed, normally on the basis 
of the genealogist’s report, and which 
will be capable of being passed to a 
practitioner accordingly.

It has been said that the only 
certainty in life – after death and taxes 
– is change.  However, it must surely 
be the case that those who are thinking 
about ways of adapting to the winds of 
change currently blowing across the legal 
landscape are likely to be at least a step 
ahead of those who are not. 

SPONSORED FEATURE

The preparation of estate accounts, 
particularly in cases where there are 
numerous beneficiaries and complex 
distribution schedules have to be drawn 
up, is another area in which the probate 
genealogist will be ideally placed to assist 
- again in all likelihood at a fraction of 
the practitioner’s standard hourly rate. 

The core people-tracing skills of 
probate genealogists can be exploited in 
numerous other situations of practitioner 
need.  For example, locating the 
beneficiaries of a trust where the trust 
instrument provides for more distant 
relatives in default of immediate family, 
all of whom are now deceased.

With the ever-increasing mobility 
of the population, many cases nowadays 
involve at least some element of overseas 
research. This is an area fraught with 
difficulty and risk, often involving 
conflicting jurisdictions and subtly 
different (sometimes radically different) 
succession laws. Established firms of 
probate genealogists will be proficient 
at working in many of those overseas 
jurisdictions, and frequently will have 
built a network of local contacts to 
maximise the prospects of achieving a 
positive outcome. 

Special relationship

Genealogy firms also play a role in risk 
management. Practitioners will not need 
to be reminded that estate administration 
work carries with it the risk of personal 
liability for the personal representatives 
and, indirectly, risk to their advisers. 
And that is even before the ramifications 
of the Legal Services Act are factored 
in.  With this in mind, it is suggested 
that proactively seeking ways to use 
the probate genealogy firm in as many 
scenarios as possible will serve as an 
important risk management tool. The risk 
of error or oversight will effectively be 
transferred to the genealogist – though in 
reality, of course, the involvement of the 
outsource specialist is likely to diminish 
the likelihood of error or oversight. 
Naturally, however, practitioners should 
ensure that they restrict instructions to 
firms which operate with professional 
indemnity insurance cover adequate for 
the assignment at hand.
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 Charity Directory
C

haritable organisations are becoming increasingly 

reliant on donations and legacy bequests in wills in 

order to continue their commendable work.

With that in mind, PCA’s Charity Directory continues to 

provide a guide for those in the process of drafting a will, 

enabling them to view a broad selection of UK charities and 

make a better-informed decision as to the most appropriate 

candidate for a legacy donation. Practitioners should note that 

not all organisations listed within the directory are registered 

charities. Where no charity number is displayed, please make 

further enquiries as to its current status.

Notes to clients

1. Types of legacy

There are various gifts you can leave in your will. The most 

common are:

 • Residuary bequest – the remainder of the estate after all 

other bequests have been made and all debts cleared;

 • Pecuniary bequest – a fixed sum of money, the value of 

which will decrease over time as the cost of living increases;

 • Specific bequest – a named item left as a gift, such as a piece 

of jewellery; and

 • Contingent bequest – a gift that depends upon the 

occurrence of an event that may or may not happen. An 

example is a bequest to a charity, which only applies if other 

beneficiaries named in the will die before the testator.

2. Whatever you leave to a charity will be tax-free

Inheritance tax is payable on all bequests exceeding £325,000 

(2010-2011 tax year) and is currently set at a 40 per cent rate. 

Your solicitor will be able to advise you if these figures change. 

However, gifts made to charities are exempt. 

3. When giving a legacy

However you choose to help future generations with your 

will, you should write a letter to your friends and family 

explaining why you made the decision to leave a legacy to 

a charity. 

47July/August 2011
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www.stroke.org.uk
Stroke Helpline 0303 3033 100

The Stroke Association is registered as a company limited by guarantee in England and Wales
No. 61274. Registered charity No. 211015 and registered charity in Scotland No. SC037789.

A lasting gift in your Will to 
The Stroke Association will
help us lead the fight against
brain attacks. 

To find out more about leaving a legacy

please call us on 020 7566 1505 or email

legacy@stroke.org.uk

Stroke is the third biggest killer and the leading
cause of severe adult disability in the UK.
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The Institute of Cancer Research: 123 Old Brompton Road, London, SW7 3RP 

Tel: 020 7153 5000  |  Fax: 0207 153 5313  |  Email: legacy@icr.ac.uk  |  Web: www.icr.ac.uk

A charity, not for profit. Company limited by guarantee. Registered in England No. 534147. 

What better gift could you give 
than the gift of  

life?
The Institute of Cancer Research is 

one of the world’s leading cancer  
research organisations and is  

internationally renowned for the  
quality of its science.

By leaving a gift in your Will to  
The Institute, you can help our  
scientists to reach the ultimate  
goal that one day people may  

live their lives free from the  
fear of cancer as a  

life-threatening disease.

For more information about  
leaving a gift in your Will to  

The Institute of Cancer Research 
please call us on 0207 153 5387.  
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